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SUBJECT:  Low-income housing tax credits:  lease nonrenewal:  good cause 

 

 

DIGEST:  This bill provides for the Low Income Housing Tax Credit (LIHTC) 

program, for any low income building that is subject to an enforceable regulatory 

agreement with a government entity, good cause for a nonrenewal of a lease 

includes when both a household's income exceeds 140% of the area median 

income (AMI) for at least two years and the 30% of the households monthly 

income exceeds the fair market rent for the county in which the unit is located. 

 

ANALYSIS: 

 

Existing law: 

 

1) Authorizers, under the tax on the gross premiums of insurers, the personal 

income tax (PIT) Law, and the corporate tax (CT) Law, a state LIHTC that is 

calculated in partial conformity with the federal LIHTC and may only be 

claimed over a period of four years.  

 

2) Allocates $70 million on an ongoing basis to the TCAC for the purposes of 

administering the LIHTC and adjusts this amount for inflation beginning in the 

2002 calendar year, plus any unused amounts for the preceding calendar year 

and any amount returned in the calendar year.  

 

3) Provides that an owner of a property financed using LIHTCs shall continue to 

be treated as occupied by a lower income household for purposes of the 

property tax welfare exemption if the occupants qualified as lower income 

(80% or less of AMI) when they first occupied the unit even if their income 

increases to 140% of AMI, adjusted for family size.  However, the unit shall 

cease to be treated as a lower income unit if the income of the occupants of the 

unit increases above 140% of AMI, adjusted for family size.  
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This bill: 

 

1) Provides for the Low Income Housing Tax Credit (LIHTC) program, for any 

low income building that is subject to an enforceable regulatory agreement with 

a government entity, good cause for a nonrenewal of a lease includes when both 

a household's income exceeds 140% of the area median income (AMI) for at 

least two years and the 30% of the households monthly income exceeds the fair 

market rent for the county in which the unit is located. 

 

2) Requires a property owner to provide specified notice to a tenant whose income 

exceeds 140% of AMI.  

 

2) Requires a property owner to provide 90 days' notice prior to the expiration of 

the lease term if the basis for non-renewal of a lease is that a household's 

income has exceeded 140% of the AMI for two consecutive years and 30% of 

the household's monthly income exceeds the fair market rent for the county. 

 

Background 

 

LIHTC.  State and federal law allow a LIHTC to qualified taxpayers for incurring 

certain costs related to the construction, rehabilitation, or acquisition of low-

income rental housing.  In practice, low-income rental housing developers design 

projects and apply to the CTCAC for credits.  If the CTCAC authorizes credits, the 

CTCAC enters a regulatory agreement with the housing developer that stipulates 

income and rent restrictions.  The CTCAC then reserves the credit amount for that 

application.  Subsequently, the developer forms a partnership with investors that 

exchange equity financing for the credits, and the investors may then claim the 

credit over the authorized period.  Rather than expecting the investment in a 

LIHTC project to produce income, investors rely on the credit to realize a return in 

the form of reducing their tax liabilities.  The equity raised from this exchange 

lowers the financing costs for developers such that they can feasibly charge lower 

rents, thereby potentially expanding the supply of affordable rental housing. 

 

There are two types of the LIHTC, the 9% credit and the 4% credit, which are 

awarded to projects that are non-federally subsidized or federally subsidized, 

respectively.  The 9% credit is subject to a federally prescribed annual ceiling 

based on the population of a state; whereas, the 4% credit must have 50% of the 

project financed by federally tax-exempt bonds.   
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Comments 

 

1)  Author’s statement. “Millions of Californians struggle to find and afford 

housing. However, the demand far outweighs the supply. Waitlists for public 

housing or federal housing voucher units can be extensive, with families often 

waiting months and even years before there is an open unit. Furthermore, 

current law does not provide a transition for tenants in deed-restricted units who 

begin to earn significantly more in annual income. AB 2689 would establish 

good cause for nonrenewal in households at 100% affordable housing sites for 

those tenants whose income exceeds 140% of the area median income (AMI) 

for at least 2 consecutive years. Tenants whose income grows to 140% of AMI 

would only have their leases not renewed if they could afford fair market rent, 

while paying 30% toward their rent. This in return would allow 100% 

affordable housing managers to transition higher income tenants out of units 

intended for the low-income families. This bill does not require affordable 

housing managers to transition over-income tenants – it only provides dignified 

metrics should they choose to do so. AB 2689 is about providing a fair, 

dignified process for affordable housing managers to transition units from over-

income tenants to families who desperately need them.” 

 

2) Property Tax Welfare Exemption.  Article XIII, Section 4(b) of the California 

Constitution authorizes the Legislature to exempt property used exclusively for 

religious, hospital, or charitable purposes, as specified, from taxation.  

Stemming from this authority, the Legislature implemented this "welfare 

exemption.”  To exempt certain activities from property taxes, AB 2144 

(Filante, Statutes of 1989) added low-income housing developments operated 

by non-profit organizations to this exemption because property tax funds "could 

better be used in furtherance of the goals of providing low-income housing." 

Generally, to qualify for the welfare exemption, the law requires that the rental 

housing be financed with specified tax-exempt bonds, government loans, or 

grants, or that the property's owner receives LIHTC.  The welfare exemption 

extends to "units serving lower income households." To qualify, the State Board 

of Equalization has noted that a unit must be occupied by a lower income 

household (with a maximum income of 80% AMI).   

In 2017, AB 1193 (Gloria, Chapter 756, Statutes of 2017) provided that, in 

cases where a property owner is eligible for the LIHTC, a unit shall continue to 

be treated as occupied by a lower income household if the occupants was lower 

income on the lien date in the fiscal year in which occupancy began and the unit 

continues to be rent restricted, notwithstanding an increase in the income of the 

occupants to 140% of AMI.  However, under AB 1193, if the occupants' 

income increases over this threshold, the unit ceases to be treated as a lower 
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income unit. This law was designed to provide income flexibility roughly in 

line with federal law governing the LIHTC. 

3)  Income Qualifying.  The average income of a LIHTC project is 60% of AMI. 

To qualify for a LIHTC unit, tenants must income-qualify when first renting the 

unit.  There are no federal tax laws limiting how much a tenant's income can 

increase once they are in a LIHTC unit.  In addition, a developer can receive the 

property tax welfare exemption on any units where the tenant's income when 

first occupying the unit was 80% of AMI or less.  State law allows a property 

owner to continue to receive the welfare exemption until the tenant's income 

reaches 140% of AMI.  Once a tenant's income exceeds 140% of AMI, a 

property owner can no longer receive the property tax welfare exemption.  

There are no financial penalties in federal tax law governing LIHTC if a tenant's 

income exceeds 140% of AMI.   

In a LIHTC project where there is a mix of lower income units and market rate 

units, federal law dictates the "The Available Unit Rule" (Rule).  Under the 

Rule, a property owner is required to maintain the level of affordability agreed 

to receive the LIHTC.  If development is required to have 20% of the unit's 

deed restricted to lower income units and a tenant in a deed-restricted units 

income exceeds 140% of AMI, the property owner must move that person to a 

market rate unit when one is available and replace the lower income unit with 

an income qualified tenant.  In developments that are 100% affordable, 

developers cannot move tenants because all of the units are deed restricted to 

lower-income and a property owner cannot raise the rent if the tenant's income 

exceeds 140% of AMI because the unit is deed restricted to lower income.  As a 

result, the property owner loses the property tax welfare exemption on that unit.  

Forfeiting this subsidy can compromise the nonprofit’s ability to support the 

operation on the development because the rents remain below market rent.   

This bill would give a developer the option not to renew a tenant's lease if, for 

two years, their income exceeds 140% of AMI and they can rent a unit in the 

county in which they live and only pay 30% of their income toward rent. 

Housing costs are considered affordable if an individual pays 30% of their 

income toward the cost of housing.  This policy would give property owners the 

option to fill a deed restricted lower income unit with an income qualified 

tenant, only if an existing tenant's income has grown to above moderate income 

and renting a unit in the private market allows them to continue to keep their 

housing costs at an affordable level.  The intent of this bill is to ensure that 

scarce, state-subsidized units are made available to tenants who are lower-

income, while ensuring that tenants whose incomes grow to more than triple the 

income required to initially qualify for a lower income unit are not displaced in 

high-cost markets.  Tenants whose income grows to 140% of AMI would only 
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have their leases not renewed if they could afford fair market rent, while paying 

30% toward their rent.  This ensures that tenants' housing costs remain 

affordable.  Owners would notify tenants when their income reaches 140% of 

AMI so they can begin preparing for a market rate rental, including saving up 

for a security deposit and any other moving expenses. 

 

4)  Double-referral.  This bill was also referred to the Judiciary Committee.  

 

Related/Prior Legislation 

 

AB 1193 (Gloria, Chapter 756, Statutes of 2017) --- provided that, in cases 

where a property owner is eligible for the LIHTC, a unit shall continue to be 

treated as occupied by a lower income household if the occupants was lower 

income on the lien date in the fiscal year in which occupancy began and the unit 

continues to be rent restricted, notwithstanding an increase in the income of the 

occupants to 140% of AMI. 

 

FISCAL EFFECT:  Appropriation:  No    Fiscal Com.:  No     Local:  No 

POSITIONS:  (Communicated to the committee before noon on Wednesday, 

June 10th, 2026.) 

 

SUPPORT:   

 

None received 

 

OPPOSITION: 

 

None received.  

 

 

-- END -- 


