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PURPOSE

The purpose of this bill is to eliminate exceptions related to sex offenses occurring in a state
prison or local detention facility from the Rape Shield Law.

Existing law states that only relevant evidence is admissible, and except as otherwise provided
by statute, all relevant evidence is admissible. (Evid. Code, §§ 350, 351.)

Existing law defines “relevant evidence” as evidence, including evidence relevant to the
credibility of a witness or hearsay declarant, having any tendency in reason to prove or disprove
any disputed fact that is of consequence to the determination of the action. (Evid. Code, § 210.)

Existing law authorizes a court in its discretion to exclude evidence if its probative value is
substantially outweighed by the probability that its admission will necessitate undue
consumption of time or create substantial danger of undue prejudice, of confusing the issues, or
of misleading the jury. (Evid. Code, § 352.)

Existing law provides that the court or jury may consider in determining the credibility of a
witness any matter that has any tendency in reason to prove or disprove the truthfulness of the
witness’s testimony at the hearing, except as otherwise provided by statute. Provides that this
includes but is not limited to the following:
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e The witness’s demeanor while testifying and the manner in which the witness testifies.

e The character of their testimony.

e The extent of their capacity to perceive, to recollect, or to communicate any matter about
which the witness testifies.

e The extent of their opportunity to perceive any matter about which the witness testifies.

e The witness’s character for honesty or veracity or their opposites.

e The existence or nonexistence of a bias, interest, or other motive.

e A statement previously made by the witness that is consistent with their testimony at the
hearing.

e A statement made by the witness that is inconsistent with any part of their testimony at
the hearing.

e The existence or nonexistence of any fact testified to by the witness.

e The witness’s attitude toward the action in which they testify or toward the giving of
testimony.

e The witness’s admission of untruthfulness. (Evid. Code, § 780.)

Existing law requires, for specified sex offenses, if evidence of sexual conduct of the
complaining witness is offered to attack the credibility of the complaining witness, the following
procedures be followed:

e A written motion must be made by the defendant to the court and prosecutor stating that
the defense has an offer of proof of the relevance of evidence of the sexual conduct of the
complaining witness that is proposed to be presented and of its relevance in attacking the
credibility of the complaining witness.

e The written motion must be accompanied by an affidavit in which the offer of proof must
be stated. The affidavit must be filed under seal and only unsealed by the court to
determine if the offer of proof is sufficient to order a hearing, as specified. After that
determination, the affidavit must be resealed by the court.

e I[fthe court finds that the offer of proof is sufficient, the court must order a hearing out of
the presence of the jury, if any, and at the hearing allow the questioning of the
complaining witness regarding the offer of proof made by the defendant.

e At the conclusion of the hearing, if the court finds that evidence proposed to be offered
by the defendant regarding the sexual conduct of the complaining witness is relevant and
not inadmissible, the court may make an order stating what evidence may be introduced
by the defendant, and the nature of the questions to be permitted. The defendant may then
offer evidence pursuant to the order of the court.

e An affidavit resealed by the court must remain sealed, unless the defendant raises an
issue on appeal or collateral review relating to the offer of proof contained in the sealed
document. If the defendant raises that issue on appeal, the court must allow the Attorney
General and appellate counsel for the defendant access to the sealed affidavit. If the issue
is raised on collateral review, the court must allow the district attorney and defendant’s
counsel access to the sealed affidavit. The use of the information contained in the
affidavit is limited solely to the pending proceeding. (Evid. Code, § 782, subd. (a)(1)-

(5))
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Existing law defines “complaining witness” as:

e The alleged victim of the crime charged, the prosecution of which is subject to this law.

e An alleged victim offering testimony of a sex offense, as specified. (Evid. Code, § 782,
subd. (b)(1).)

Existing law defines “evidence of sexual conduct” as portions of a social media account about
the complaining witness, including any text, image, video, or picture, which depict sexual
content, sexual history, nudity or partial nudity, intimate sexual activity, communications about
sex, sexual fantasies, and other information that appeals to a prurient interest, unless it is related
to the alleged offense. (Evid. Code, § 782, subd. (b)(2).)

Existing law provides that the rape shield hearing procedure is required in prosecutions for rape,
aiding and abetting rape, sodomy, oral copulation, child molestation, continuous sexual abuse of
children, and sexual penetration except if the alleged crime occurs in a state prison or local
detention facility. (Evid. Code, § 782, subd. (¢)(1).)

Existing law requires the rape shield hearing process when presenting uncharged misconduct
evidence and an alleged victim testifies as a victim of sexual battery, rape, unlawful sexual
intercourse, aggravated sexual abuse of a child, incest, sodomy, oral copulation, child
molestation, continuous sexual abuse of a child, sexual penetration, masturbation in public, or
annoying or molesting a child, except if the crime is alleged to have occurred in a local detention
facility or state prison. (Evid. Code, § 782, subd. (c)(2).)

Existing law provides that in a criminal action, evidence of the character or a trait of character (in
the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) of
the victim of the crime for which the defendant is being prosecuted is not made inadmissible by
other restrictions if:

e Offered by the defendant to prove conduct of the victim in conformity with the character
or trait of character.

e Offered by the prosecution to rebut evidence adduced by the defendant. (Evid. Code, §
1103, subd. (a).)

Existing law provides that in any prosecution for rape, aiding and abetting rape, sodomy, oral
copulation, or sexual penetration, or for assault with intent to commit, attempt to commit, or
conspiracy to commit a crime defined in any of those provisions, except where the crime is
alleged to have occurred in a local detention facility or in a state prison, opinion evidence,
reputation evidence, and evidence of specific instances of the complaining witness’ sexual
conduct, or any of that evidence, is not admissible by the defendant in order to prove consent by
the complaining witness. (Evid. Code, § 1103, subd. (c)(1).)

This bill eliminates exceptions related to sex offenses that take place in a state prison or local
detention facility from the rape shield law.
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COMMENTS

1. Need For This Bill

According to the author:

AB 2556 would eliminate the current exemptions regarding the use of a victim’s
sexual history as evidence during sexual assault trials for crimes that take place in
custodial settings. By removing the exclusionary language from Evidence Code
Sections 782 and 1103, it ensures that a victim’s sexual history cannot be used
against them without Due Process of the law, regardless of where the assault
occurred. This issue was exemplified by a 2023 case in which an inmate
attempted to sexually assault a female chaplain in a prison chapel, however, the
protections traditionally afforded under these laws did not apply because they
occurred within a prison setting. All Californians should have Equal Protection
under the law, and AB 2556 would help bridge this gap.

2. Rape Shield Law

The Rape Shield Law was passed in California in 1974. The Legislature created limitations on
the introduction of evidence in specific sex-related cases to recognize that victims of sex-related
offenses deserve heightened protection against “surprise, harassment, and unnecessary invasions
of privacy.” (People v. Fontana (2010) 49 Cal. 4th 351, 362-63, citing People v. Rioz (1984) 161
Cal.App.3d 905, 916-17.) The crimes that implicate the Rape Shield Law are: sexual battery,
rape, unlawful sexual intercourse with a minor, spousal rape, incest, sodomy, oral copulation by
force, sexual abuse of a child under 14 or a dependent person, continuous sexual abuse of a child,
forcible penetration with a foreign object, indecent exposure, and annoying or molesting a minor.

The Rape Shield Law generally prohibits the introduction of evidence against an alleged victim
about that person’s prior sexual conduct, sexual reputation, or manner of dress in order to show
that the person consented to the sexual act in question. (Evid. Code, § 1103, subd. (c).) However,
impeachment evidence of an alleged victim, or a witness, that relates to sexual conduct may be
introduced by following a specified procedure—filing a written motion with the court in a
criminal jury trial where the judge will make a ruling on admissibility of that evidence. (Evid.
Code, § 782.) Other impeachment evidence intended to attack the credibility of a witness that is
not sexual in nature is not required to be vetted first by a judge.

3. Detention Exception

Most evidence of alleged sexual misconduct by a victim is not admissible. Even if it is proper
impeachment evidence, courts usually find that it is more prejudicial than probative.!

! The court made clear that the legislative intent of avoiding invasion of privacy is mostly paramount to any
relevance claim. “By narrowly exercising the discretion conferred upon the trial court in this screening process,
California courts have not allowed the credibility exception in the rape shield statutes to result in an undermining of
the legislative intent to limit public exposure of the victim’s prior sexual history. (See, e.g., People v. Blackburn,
supra, 56 Cal. App. 3d at pp. 692-693; In re Wright (1978) 78 Cal. App. 3d 788, 805-806; People v. Guthreau
(1980) 102 Cal. App. 3d 436, 444.) Thus, the credibility exception has been utilized sparingly, most often in cases
where the victim’s prior sexual history is one of prostitution.” (People v. Chandler (1997) 56 Cal.App.4th 703, 708.)
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One exception in the Rape Shield Law pertains to alleged conduct that occurs in-custody (also
known as the “detention” exception.) (Evid. Code, § 782, subd. (c)(1)-(3).) Evidence Code
section 782, subdivision (c¢)(1) provides that the rape shield requirements apply:

In a prosecution under Section 261, 262, 264.1, 286, 287, 288, 288.5, or 289 of, or
former Section 288a of, the Penal Code, or for assault with intent to commit,
attempt to commit, or conspiracy to commit any crime defined in any of those
sections, except if the crime is alleged to have occurred in a local detention
facility, as defined in Section 6031.4 of the Penal Code, or in the state prison, as
defined in Section 4504.

Evidence Code section 1103, subdivision (c)(1), similarly states that character evidence is
inadmissible except as provided:

Notwithstanding any other provision of this code to the contrary, and except as
provided in this subdivision, in any prosecution under Section 261 or 264.1 of the
Penal Code, or under Section 286, 287, or 289 of, or former Section 262 or 288a
of, the Penal Code, or for assault with intent to commit, attempt to commit, or
conspiracy to commit a crime defined in any of those sections, except where the
crime is alleged to have occurred in a local detention facility, as defined in
Section 6031.4, or in a state prison, as defined in Section 4504, opinion evidence,
reputation evidence, and evidence of specific instances of the complaining
witness’ sexual conduct, or any of that evidence, is not admissible by the
defendant in order to prove consent by the complaining witness.

The detention exception was added by SB 23 (Watson), Chapter 726, Statutes of 1981, to
account for consensual sex acts between incarcerated individuals in cases where one of the
individuals claimed rape in order to avoid punishment (because participating in an act of sodomy
or oral sex in carceral settings is unlawful).?

4. Sexual Assault in Correctional Facilities

California’s prisons—and the women’s prisons in particular—have been plagued with
allegations of staff sexual assault and sexual misconduct for years. (See Richard Winton, ‘Every
woman’s worst nightmare’: Lawsuit alleges widespread sexual abuse at California prisons for
women (Jan. 18, 2024) available at <https://www.latimes.com/california/story/2024-01-18/every-
womans-worst-nightmare-lawsuit-alleges-widespread-sexual-abuse-at-californias-womens-
prisons>.) In 2024, 130 individuals formerly incarcerated at the California Institution for Women
(CIW) and the Central California Women’s Facility (CCWF) filed a lawsuit against CDCR and
30 current and former correctional officers alleging that they were sexually abused while in
prison. (/d.) The lawsuit alleges that the sexual abuse occurred throughout the prisons, including
in cells, closets, and storage rooms, and alleges a variety of sexual abuse, including groping,
forced oral copulation, and rape. (/d.)

2 Katharina Jehle, Legislating “Legitimate” Victims: How the “Jailhouse Exclusion” Denies Inmates the Protection
of California’s Rape Sheild Statute, 3 Stanford Journal of Criminal Law 55, 77 (2016) available at
<https://law.stanford.edu/wp-content/uploads/2017/03/jehle_legislating legitimate victims.pdf>.
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In 2023, the then-acting warden of CCWF was moved to another prison after being implicated in
sexual harassment and abuse cases involving other staff. (Sam Stanton, Warden at troubled
California women’s prison faced sexual harassment, misconduct lawsuits (Jan. 21, 2023)
available at <https://www.sacbee.com/news/politics-government/the-state-
worker/article271879907.html>.) The same year, a former correctional officer at CCWF was
arrested for sexually assaulting 13 incarcerated individuals over nine years and charged with 96
counts of rape, sodomy, sexual battery, and rape under color of authority. (Jeremy Childs, Ex-
corrections officer accused of raping 13 inmates in California women’s prison (May 25, 2023)
available at <https://www.latimes.com/california/story/2023-05-25/ex-corrections-officer-
accused-of-raping-inmates-at-california-womens-prison>.) He was found guilty on 59 of those
counts earlier this year. (Elize Manoukian, Former guard at California women’s prison found
guilty of 59 counts of sexual abuse (Jan. 15, 2025) available at
<https://www.kqged/com/news/12022075/former-guard-california-womens-prison-found-guilty-
59-counts-sexual-abuse>.)

Six women additionally filed a lawsuit in early 2025 alleging that the sole gynecologist at CIW
abused them. (Anabel Sosa, Lawsuit accuses gynecologist at California women’s prison of
abusing patients for years (Feb. 5, 2025) available at
<https://www.latimes.com/california/story/2025-02-05/gynecologist-womens-prison-abuse-
lawsuit>.) The women claim that they “endured abusive pap smears and biopsies and coerced
exams, including breast and anal examinations, and that those who crossed him...faced
retaliation, including withholding of medical treatment.” (/d.)

In addition to the crimes described above, the proponents of the bill point to cases in which staff
were victimized by incarcerated individuals or an incarcerated person sexually assaulted another
incarcerated person as reasons to amend current law.

5. Effect of This Bill

This bill eliminates exceptions related to sex offenses that take place in a state prison or local
detention facility from Evidence Code sections 782 and 1103.

6. Argument in Support
The California District Attorneys Association writes:

Assembly Bill 2556 ... modernizes the Rape Shield Law to remove the exception
for application to sexual offenses that occur in a local detention facility or state
prison. California is the only state with a jailhouse exception to the Rape Shield
Law. The “jailhouse exception” is an anachronism that has no place in
California’s Rape Shield Law.

In California, if a sexual assault occurs outside of a prison or a jail, the law
protects the victim. If a sexual assault occurs inside a prison or a jail, the law fails
the victim. Rape shield laws exist to ensure that victims of sexual assault are not
subjected to unnecessary humiliation or character attacks during criminal
proceedings. Evidence of a victim’s prior sexual history is frequently irrelevant to
the question of whether the defendant committed the charged offense, yet its
introduction can discourage victims from reporting crimes and undermine the
fairness of the trial process.
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AB 2556 appropriately reinforces the Rape Shield Law’s protections by
eliminating the “jailhouse exception™ so that evidence relating to a victim’s prior
sexual conduct is inadmissible except in the limited circumstances already
recognized by law. By expanding the application of the Rape Shield Law’s
application to sexual crimes that occur in prisons and detention facilities, this bill
will reduce the potential for harassment or intimidation of sex crimes victims
while preserving the defendant’s constitutional rights and the court’s ability to
admit evidence that is truly relevant.

Encouraging victims to come forward and participate in the judicial process is
essential to holding offenders accountable. Strengthening rape shield protections
helps ensure that victims are treated with dignity and that trials remain focused on
the conduct of the accused rather than on irrelevant attacks on the victim’s
character.

—END --



