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GOVERNOR'S VETO
AB 246 (Papan) %
As Enrolled September 12, 2023 K
2/3 vote

SUMMARY AZ

Prohibits, commencing January 1, 2025, a person from manufacturing, distribut®g, selling, or
offering for sale in the state any menstrual products that contain regulated uoroalkyl and

polyfluoroalkyl substances (PFAS). O
The Senate Amendments: \
1) Delete the provisions in the bill that authorized the Attorney GWgral (AG), a city attorney, a

county counsel, or a district attorney to levy a civil pena to exceed $5,000 for a first
violation and not to exceed $10,000 for each subsequeat tion.

2) Authorize, instead of the provisions above, the AG%gthe ghme of the people of the state, a

district attorney, a city or county attorney, a cognty co 1, or a city prosecutor to bring
actions pursuant to the provisions of the bill. ]V

3) Provide that a person or entity who violat thQrovisions of the bill is liable for a civil
penalty not to exceed $10,000 per day @ iolation.

4) Provide that the civil penalty may @€ agessed and recovered in a civil action brought in any
court of competent jurisdiction.

5) Require, in assessing the amount @ a civil penalty for a violation of the provisions of this
bill, the court to consider all gf the following:

a) The nature and extentQf th¢ violation;
b) The number of, an@:rity of, the violation;

c) The economic € of the penalty on the violator;
4
d) Whether 8 vi8lator took good faith measures to comply with the provisions of this bill

and w@ ¢ measures were taken;

e) R errent effect that the imposition of the penalty would have on both the violator
regulated community as a whole; and,

ether there were contributing environmental factors about which a reasonable person
w or should have known.

6) #Require that civil penalties collected pursuant to the provisions of this bill be paid to the
office of the city or county attorney, city prosecutor, county counsel, district attorney, or AG,
whichever office brought the action.
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Governor’s Veto Message

This bill would prohibit, by 2025, the manufacture, distribution, or sale of menstrual produ@
that contain intentionally added perfluoroalkyl or polyfluoroalkyl substances (PFAS) at angertam

concentration level, as well as limit, by 2027, the concentration of total organic ﬂuorin@

menstrual products. %

This is one of three single-product chemical bans passed by the Legislature this year tifat attempt
to address serious concerns with the presence of PFAS in consumer products. e bills do not
identify or require any regulatory agency to determine compliance with, or , the proposed
statute.

While I strongly support the author's intent and have signed simil x n in the past, [ am
concerned that this bill falls short of providing enhanced protectyfg to CNlifornia consumers due
to lack of regulatory oversight. Previously enacted single-product cignical bans, which also lack
oversight, are proving challenging to im.plement, with inco nterpretations and confusion

among manufacturers about how to comply with the restrigtiofg

In order to instill consumer confidence and effectively ublic health and environmental
concerns, I am directing the Department of Toxic Sgbstances Control to engage with the author
and the Legislature and consider alternative appr :Negulating the use of these harmful
chemicals in consumer products.

COMMENTS A

Perfluoroalkyl and polyfluoroalkyl sulaylesgPFAS): Per- and polyfluorinated substances
(PFAS:s) are a large group of synthetic, h fluorinated substances that have been widely used
in industrial and consumer applicationg for their heat, water, and lipid resistance properties for
more than seven decades. PFAS are Iéng-lasting chemicals that break down very slowly over
time. PFAS are ubiquitous, an archers have found PFAS in indoor and outdoor
environments, plants, soil, fogrinking water, wildlife, companion animals, production
animals, and humans at locg across the nation and around the globe. Scientific studies have
shown that exposure to so @ S may be linked to harmful health effects in humans and
animals. More than 9,08 PAS chemicals are included in the United States Environmental
Protection Agency's ( PA's) Master List of PFAS Substances.

L 4
Exposure to PFAE main route of exposure to PFAS is through ingestion of contaminated

food or liquid ting for up to half of total exposure), and through inhalation and ingestion
of contamin oor air and dust. Food can become contaminated with PFAS through
contami oil and water used to grow the food, food packaging containing PFAS, and
equiptﬁx) uses PFAS during food processing. Some foods, such as fish, meat, eggs and

leafy les, may contain PFAS due to bioaccumulation and crop uptake. Studies have

sho PFAS can transfer from pregnant mothers to their fetuses via the placenta during
g iNas well as transfer from nursing mothers to their infants via breastfeeding. Dermal
ex re is also possible when people touch products treated with PFAS, such as carpets or
lothing. Young children may be susceptible to higher levels of exposure than adults because
ey ingest more dust containing PFAS and mouth PFAS-treated consumer products. Workers,
such as carpet installers, carpet cleaners, firefighters, and workers in furniture, furnishings,
outdoor clothing, and carpet stores, may also experience above average PFAS exposure levels.
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Exposure to PFAS in drinking water is an escalating concern due to the persistence of PFAS \
chemicals in the environment and their tendency to accumulate in groundwater. %

Hazard traits of PFAS: An intrinsic property of PFAS is the extreme environmental p, ce
of either the individual compounds or their degradation products or both, resulting i r
classification as "forever chemicals." Most PFAS are mobile in environmental mﬁuc as air
and water, and thus are widespread in living organisms and the environment. {Several PFAS
bioaccumulate significantly in animals or plants and emerging evidence points &their
phytotoxicity, aquatic toxicity, and terrestrial ecotoxicity.

According to the US EPA, current peer-reviewed scientific studies ha that exposure to
certain levels of PFAS may lead to: reproductive effects such as d frtility or increased
high blood pressure in pregnant women; developmental effects elaySwn children, including

low birth weight, accelerated puberty, bone variations, or behavioralhanges; increased risk of

some cancers, including prostate, kidney, and testicular canvced ability of the body’s
Y

immune system to fight infections, including reduced vacej onse; interference with the
body’s natural hormones; and, increased cholesterol leyels a risk of obesity.

rationale for regulating PFAS chemicals as a clags, ¢ ing, "it is both ineffective and
impractical to regulate this complex class of che ith a piecemeal approach." This
rationale was presented in the February, 202 INEnWgonmental Health Perspectives article,
"Regulating PFAS as a Chemical Class u tig Cdlifornia Safer Consumer Products Program,"
which states, "The widespread use, la@ yand diverse chemical structures of PFAS pose

Regulating PFAS as a class: The Department of Tgic SubStances Control has adopted a

challenges to any sufficiently protecti la¢ion, emissions reduction, and remediation at
contaminated sites. Regulating only a su of PFAS has led to their replacement with other
members of the class with similar hazggds, that is, regrettable substitutions... Regulating PFAS
as a class is thus logical, necessary, aL?d forward-thinking."

PFAS in menstrual products: e United States, approximately 72.7 million women are of
reproductive age (15 - 49). Wg the reproductive stage of their lives, people who menstruate
rely on a diverse range of @ trual products, from tampons to pads to menstrual cups to period
underwear. To illustrag@thg"evalence of PFAS in menstrual products, the author of the bill
points to tests on menstgaWproducts commissioned by the consumer watchdog site,
Mamavation, an(@mmental Health News. Conducted at US EPA-certified laboratories

0

between 2020 an , the tests detected organic fluorine, a marker for PFAS, in several
menstrual pro or example, 22% of the 23 tampon products tested had indications of
PFAS, incly@l o products advertised as "organic." Forty eight percent of 46 different
sanitalglxt anty liners, and incontinence pads tested had indications of PFAS, including
several % s marketed as "organic" and "natural." Sixty-five percent of period underwear
prod ed, and 57% of the period underwear brands tested, had detectable levels of fluorine
pr posure to PFAS through menstrual products is particularly concerning because the
v extremely vascular area and dermal exposure in the vaginal area is often higher than
oth&laces of the body. Additionally, people using menstrual products are of reproductive age,
$1ﬁ exposure could potentially impact unborn children as well as the person using the product.

This bill: This bill prohibits, commencing January 1, 2025, a person from manufacturing,
distributing, selling, or offering for sale in the state any menstrual products that contain regulated
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Enforcement: Like this bill, most of the state's chemical prohibition bills were placed in wh \
sometimes referred to as the "orphan codes." In these code sections, no state agency is %
designated to provide oversight of the provisions of the law. As a result, there is no comp§ian:
program, no guidance for manufacturers seeking to comply with these laws, no relate

information for consumers, and no state entity investigating complaints, testing pro @
compliance, or bringing enforcement actions against violators. &

This bill: This bill provides the AG and other government attorneys with the atMgority to levy a
civil penalty, as specified, not to exceed $10,000 per day for each violation ¢ provisions of
the bill. These penalty provisions are in addition to the AG's existing glthoN enforce this,
and related product safety statutory provisions, such as through the U @ Impetition Law.

According to the Author \

"These once ubiquitous, forever compounds have been linked t0 hed problems, including
breast and other cancers, hormone disruption, kidney and li e, thyroid disease,
developmental harm, and immune system disruption. Theqgrestfice of PFAS in menstrual
products contributes to existing to gender health inequities a osure to PFAS is almost
unavoidable. In a recent study, 48% of sanitary pads, inO&gtinghce pads, and panty liners tested
were found to contain PFAS, as were 22% of tampegs. Additionally, menstrual products have
shown higher levels of PFAS than the levels fougd i

PFAS in the environment by eliminating roalkyl substances (PFAS) from menstrual
products. California’s pursuit for gendegquity aitd clean drinking waters requires action to
ensure that feminine hygiene products afepclean and free from forever chemicals. With
viable alternatives available, there is no 1 1 a good rationale for their use in menstrual
products. Women's health must be prigyitized over the use of these unnecessary chemicals. It's
past time to protect women and our egironment."

AB 246 takes a critical step towards protectinawo en’s health and reducing the amount of

Arguments in Support
California Water Service (Cal™ater) argues in support of this bill, "Each year, we invest
hundreds of millions of dd @ into our water systems to ensure we continue to deliver a reliable
supply of high-quality WIS water. We continue monitoring our water sources for PFAS and
are taking action whereNggglled. From removing water supply sources from service to
constructing new ysger geatment facilities, Cal Water has worked diligently to ensure the safety
of the drinking r We provide to our customers... In the coming years, substantial amounts of
money will b@ o treat drinking water that has already been tainted with PFAS. Those
efforts will aught if we don’t stop manufacturing these harmful chemicals and allow
them tQ &l ination water supplies. AB 246 builds off the good work the state has done in
banningXt' products that contain PFAS and will help ensure that limited resources for
clean, reatment are not wasted and, more importantly, protect California’s drinking water
u

s
Ar ents in Opposition
&oup of stakeholders take an "opposed unless amended position" and argue, "As currently
oposed, AB 246 creates significant compliance challenges for manufacturers of these covered
products distributed across the North American marketplace, and it also creates new liabilities
for PFAS contamination that is NOT intentionally added to a finished product. Collectively, our
manufacturers do not intentionally add PFAS to serve any functional or technical effect in
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menstrual products... However, AB 246 intends to include PFAS not intentionally added tg
menstrual product in instances where the presence of the substance is at the level of 10 part@
million (PPM), as measured in total organic fluorine. While manufacturers fully intend t

comply with these prohibitions on intentionally added PFAS and understand the elev

exposure pathway menstrual products pose in use, unavoidable trace quantities of a
may be present. Trace quantities could be present in impurities in natural or synt
ingredients, recycled content, manufacturing processes and equipment, and pe¢entially through
the distribution and storage of a product... The challenge of unintentional PFAS\gontamination
is that it may extend beyond what a manufacturer can control. PFAS are 1tous, as they are
detected in air emissions, wastewater, soils, surface water, and groundgf can also be
found with no apparent source." @

FISCAL COMMENTS /&\

This bill has little to no fiscal impact to the state and therefoWe conditions of Senate Rule

28.8.

VOTES

ASM ENVIRONMENTAL SAFETY AND TOXIC M ALS: 8-0-1
YES: Lee, Hoover, Arambula, Bauer-Kahan, Conn mnor, Pacheco, Zbur
ABS, ABST ORNYV: Ta :

ASM APPROPRIATIONS: 14-0-2

YES: Holden, Bryan, Calderon, Wendy (@i, Dixon, Mike Fong, Hart, Lowenthal, Papan, Pellerin,
Robert Rivas, Sanchez, Weber, Wilson
ABS, ABST OR NV: Megan Dahle, Mathis

/

rez, Arambula, Bains, Bauer-Kahan, Bennett, Berman, Boerner,
Wendy Carrillo, Cervantes, Chen, Connolly, Davies, Dixon, Flora,
Grayson, Haney, Hart, Holden, Hoover, Irwin, Jackson,

wenthal, Maienschein, Mathis, McCarty, McKinnor, Muratsuchi,

¢co, Papan, Pellerin, Petrie-Norris, Quirk-Silva, Ramos, Reyes,

iguez, Blanca Rubio, Sanchez, Santiago, Schiavo, Soria, Ting, Valencia,
Villapudua, Wallis, Jiard.gWeber, Wicks, Wilson, Wood, Zbur, Rendon

ABS, ABST OR NY/:
Joe Patterson, ron

ASSEMBLY FLOOR: 70-0-10
YES: Addis, Aguiar-Curry, Alani
Bonta, Bryan, Calderon, Juan

Mike Fong, Gabriel, Garcia, o
Jones-Sawyer, Kalra, Lee, [

varado-Gil, Archuleta, Ashby, Atkins, Becker, Blakespear, Bradford, Caballero, Cortese,
ggman, Glazer, Gonzalez, Hurtado, Laird, Liméon, McGuire, Menjivar, Min, Newman,

sSEMBLY FLOOR: 71-0-9

ES: Addis, Aguiar-Curry, Alanis, Alvarez, Arambula, Bains, Bauer-Kahan, Bennett, Berman, Boerner,
Bonta, Bryan, Calderon, Juan Carrillo, Wendy Carrillo, Cervantes, Chen, Connolly, Davies, Dixon, Mike
Fong, Friedman, Gabriel, Garcia, Gipson, Grayson, Haney, Hart, Holden, Hoover, Irwin, Jackson,
Jones-Sawyer, Kalra, Lee, Low, Lowenthal, Maienschein, Mathis, McCarty, McKinnor, Muratsuchi,
Stephanie Nguyen, Ortega, Pacheco, Papan, Pellerin, Petrie-Norris, Quirk-Silva, Ramos, Rendon, Reyes,
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Waldron, Wallis, Ward, Weber, Wicks, Wilson, Wood, Zbur, Robert Rivas
ABS, ABST OR NV: Megan Dahle, Essayli, Flora, Vince Fong, Gallagher, Lackey, Jim Patters&

Joe Patterson, Ta @

UPDATED %

* \J
Luz Rivas, Rodriguez, Blanca Rubio, Sanchez, Santiago, Schiavo, Soria, Ting, Valencia, Villapudua: \

VERSION: September 12, 2023

CONSULTANT: Shannon McKinney / E.S. & T.M./(916) 319 96\ FN: 0002522
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