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Date of Hearing:  April 18, 2023 

ASSEMBLY COMMITTEE ON ENVIRONMENTAL SAFETY AND TOXIC MATERIALS 

Alex Lee, Chair 

AB 246 (Papan) – As Amended April 12, 2023 

SUBJECT:  Product safety:  menstrual products:  perfluoroalkyl and polyfluoroalkyl substances 

SUMMARY:  Prohibits, commencing January 1, 2025, a person from manufacturing, 

distributing, selling, or offering for sale in the state any menstrual products that contain regulated 

PFAS.  Specifically, this bill:   

1) Defines "menstrual product" as a product used to collect menstruation and vaginal discharge, 

including, but not limited to, tampons, pads, sponges, menstruation underwear, disks, and 

menstrual cups, whether disposable or reusable. 

 

2) Defines "perfluoroalkyl and polyfluoroalkyl substances" or "PFAS" as a class of fluorinated 

organic chemicals containing at least one fully fluorinated carbon atom. 

 

3) Defines "regulated perfluoroalkyl and polyfluoroalkyl substances or PFAS" as either of the 

following: 

a) PFAS that a manufacturer has intentionally added to a product and that has a functional 

or technical effect in the product, including the PFAS components of intentionally added 

chemicals and PFAS that are intentional breakdown products of an added chemical that 

also have a functional or technical effect in the product; or, 

b) Commencing January 1, 2027, the presence of PFAS in a product or product component 

at or above 10 parts per million (ppm), as measured in total organic fluorine. 

 

4) Prohibits, commencing January 1, 2025, a person from manufacturing, distributing, selling, 

or offering for sale in the state any menstrual products that contain regulated PFAS. 

 

5) Requires a manufacturer to use the least toxic alternative, including alternative design, when 

removing regulated PFAS in menstrual products to comply with the restrictions in this bill. 

 

6) Requires a manufacturer of a menstrual product to provide persons that offer the product for 

sale or distribution in the state with a certificate of compliance stating that the menstrual 

product is in compliance with the requirements of this bill and does not contain any regulated 

PFAS.  

 

7) Requires a certificate of compliance provided pursuant to this bill to be signed by an 

authorized official of the manufacturer.  Authorizes the certificate of compliance to be 

provided electronically. 

 

8) Provides that a distributor or retailer of a menstrual product, if they are not also the 

manufacturer of the product, shall not be held in violation of the prohibitions in this bill if 

they relied in good faith on the certificate of compliance provided by the manufacturer. 

9) Provides that, upon an action brought by the Attorney General, a city attorney, a county 

counsel, or a district attorney, a person or entity that violates the PFAS restrictions of this bill 
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shall be liable for a civil penalty not to exceed five thousand dollars ($5,000) for a first 

violation, and not to exceed ten thousand dollars ($10,000) for each subsequent violation.  

 

10) Provides that these penalty provisions do not impair or impede any other rights, causes of 

action, claims, or defenses available under any other law.  Provides that the remedies 

delineated in the bill are cumulative with any other remedies available under any other law. 

EXISTING LAW:   

1) Requires, commencing January 1, 2022, a person that sells firefighter personal protective 

equipment to provide a written notice to the purchaser if the firefighter personal protective 

equipment contains intentionally added PFAS chemicals.  (Health and Safety Code (HSC) § 

13029 (b)(1))  

 

2) Prohibits, commencing January 1, 2022, a manufacturer of class B firefighting foam from 

manufacturing, or knowingly selling, offering for sale, distributing for sale, or distributing for 

use, and a person from using, class B firefighting foam containing intentionally added PFAS 

chemicals.  (HSC § 13061 (b)(1)) 

 

3) Prohibits, on and after July 1, 2023, a person, including, but not limited to, a manufacturer, 

from selling or distributing in commerce in this state any new, not previously owned, 

juvenile product, as defined, that contains intentionally added PFAS or PFAS at or above 100 

ppm, as measured in total organic fluorine.  (HSC § 108946)  

 

4) Prohibits, on or after January 1, 2025, a person from manufacturing, distributing, selling, or 

offering for sale in the state any new, not previously used, textile articles that contain 

intentionally added PFAS, or PFAS at or above 100 PPM, and on or after January 1, 2027, 50 

PPM, as measured in total organic fluorine.  (HSC § 108971) 

 

5) Prohibits, commencing January 1, 2025, a person or entity from manufacturing, selling, 

delivering, holding, or offering for sale, in commerce any cosmetic product that contains any 

specified intentionally added ingredients,  including some PFAS chemicals.  (HSC § 108980 

(a))  

 

6) Prohibits, commencing January 1, 2025, a person or entity from manufacturing, selling, 

delivering, holding, or offering for sale in commerce any cosmetic product that contains 

intentionally added PFAS.  (HSC § 108981.5) 

 

7) Prohibits, commencing on January 1, 2023, a person from distributing, selling, or offering for 

sale in the state any food packaging that contains that contains intentionally added PFAS or 

PFAS at or above 100 ppm, as measured in total organic fluorine.  (HSC § 109000) 

 

8) Authorizes the State Water Resources Control Board (State Water Board) to order a public 

water system to monitor for PFAS; requires community water systems to report detections; 

and, where a detected level of these substances exceeds the response level, to take a water 

source out of use or provide a prescribed public notification.  (HSC §116378) 

 

Under the California Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65): 
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1) Prohibits a person, in the course of doing business, from knowingly discharging or releasing 

a chemical known to the state to cause cancer or reproductive toxicity into water or onto or 

into land where such chemical passes or probably will pass into any source of drinking water.  

(HSC § 25249.5) 

 

2) Prohibits a person, in the course of doing business, from knowingly and intentionally 

exposing any individual to a chemical known to the state to cause cancer or reproductive 

toxicity without first giving clear and reasonable warning to such individual.  (HSC § 

25249.6)   

 

3) Requires the Governor to publish a list of chemicals known to cause cancer or reproductive 

toxicity and to annually revise the list.  The Office of Environmental Health Hazard 

Assessment (OEHHA) has listed perfluorooctanoic acid (PFOA) and perfluorooctane 

sulfonate (PFOS), which are members of the PFAS class, as chemicals known to the state to 

cause developmental toxicity.  (HSC § 25249.8) 

 

Under the Safer Consumer Products (Green Chemistry) statutes: 

1) Requires the Department of Toxic Substances Control (DTSC) to adopt regulations to 

establish a process to identify and prioritize chemicals or chemical ingredients in consumer 

products that may be considered chemicals of concern, as specified.  (HSC § 25252) 

2) Requires DTSC to adopt regulations to establish a process to evaluate chemicals of concern 

in consumer products, and their potential alternatives, to determine how to best limit 

exposure or to reduce the level of hazard posed by a chemical of concern.  (HSC § 25253 (a)) 

3) Specifies, but does not limit, regulatory responses that DTSC can take following the 

completion of an alternatives analysis, ranging from no action, to a prohibition of the 

chemical in the product.  (HSC § 25253) 

FISCAL EFFECT:  Unknown.   

COMMENTS:   

Need for the bill:  According to the author, "These once ubiquitous, forever compounds have 

been linked to health problems, including breast and other cancers, hormone disruption, kidney 

and liver damage, thyroid disease, developmental harm, and immune system disruption. The 

presence of PFAs in menstrual products contributes to existing to gender health inequities as 

exposure to PFAS is almost unavoidable. In a recent study, 48% of sanitary pads, incontinence 

pads, and panty liners tested were found to contain PFAS, as were 22% of tampons. 

Additionally, menstrual products have shown higher levels of PFAS than the levels found in tap 

water.  

AB 246 takes a critical step towards protecting women’s health and reducing the amount of 

PFAS in the environment by eliminating polyfluoroalkyl substances (PFAS) from menstrual 

products. California’s pursuit for gender equity and clean drinking waters requires action to 

ensure that feminine hygiene products are safe, clean and free from forever chemicals. With 

viable alternatives available, there is no longer a good rationale for their use in menstrual 

products. Women’s health must be prioritized over the use of these unnecessary chemicals. It’s 

past time to protect women and our environment." 
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Perfluoroalkyl and polyfluoroalkyl substances (PFAS):  Per- and polyfluorinated substances 

(PFASs) are a large group of synthetic, highly fluorinated substances that have been widely used 

in industrial and consumer applications for their heat, water, and lipid resistance properties for 

more than seven decades.  PFAS are long-lasting chemicals that break down very slowly over 

time.  PFAS are ubiquitous, and researchers have found PFAS in indoor and outdoor 

environments, plants, soil, food, drinking water, wildlife, companion animals, production 

animals, and humans at locations across the nation and around the globe.  Scientific studies have 

shown that exposure to some PFAS may be linked to harmful health effects in humans and 

animals.  More than 9,000 PFAS chemicals are included in the United States Environmental 

Protection Agency's (US EPA's) Master List of PFAS Substances.  The persistence and 

proliferation of PFAS chemicals makes it challenging to study and assess the overall potential 

human health and environmental risks of PFAS exposure. 

The breadth of uses of PFAS is immense, making it nearly impossible to avoid exposure.  PFAS 

are used extensively in surface coating and protectant formulations due to their unique ability to 

reduce the surface tension of liquids.  In consumer products, PFAS is used in carpets, furniture 

fabrics, apparel, paper packaging for food, non-stick cookware, personal care products, and other 

products designed to be waterproof; grease, heat, water and stain resistant; or, non-stick.  

Commercial applications span many sectors of the economy, including aerospace, apparel, 

automotive, building and construction, pharmaceuticals, medical devices, paints, electronics, 

semiconductors, energy, oil and gas exploration, first responder safety, firefighting foams, and 

health care.  During production, use, and disposal, PFAS can migrate into the soil, water, and air. 

Exposure to PFAS:  The main route of exposure to PFAS is through ingestion of contaminated 

food or liquid (accounting for up to half of total exposure), and through inhalation and ingestion 

of contaminated indoor air and dust.  Food can become contaminated with PFAS through 

contaminated soil and water used to grow the food, food packaging containing PFAS, and 

equipment that uses PFAS during food processing.  Some foods, such as fish, meat, eggs and 

leafy vegetables, may contain PFAS due to bioaccumulation and crop uptake.  Studies have 

shown that PFAS can transfer from pregnant mothers to their fetuses via the placenta during 

gestation, as well as transfer from nursing mothers to their infants via breastfeeding.  Dermal 

exposure is also possible when people touch products treated with PFAS, such as carpets or 

clothing.  Young children may be susceptible to higher levels of exposure than adults because 

they ingest more dust containing PFAS and mouth PFAS-treated consumer products.  Workers, 

such as carpet installers, carpet cleaners, firefighters, and workers in furniture, furnishings, 

outdoor clothing, and carpet stores, may also experience above average PFAS exposure levels.   

 

Exposure to PFAS in drinking water is an escalating concern due to the persistence of PFAS 

chemicals in the environment and their tendency to accumulate in groundwater.  Groundwater 

PFAS contamination typically has been associated with industrial facilities where these 

chemicals were manufactured or used in other products, and in airfields where the chemicals 

have been used for firefighting.  PFAS chemicals can also enter the environment and drinking 

water through composting, landfilling, recycling, and incineration of products containing PFAS.  

The State Water Board indicates that the four major sources of PFAS in drinking water in 

California are fire training/fire response sites, industrial sites, landfills, and wastewater treatment 

plants/biosolids.  The State Water Board notes that because of their presence and persistence in 

many drinking water supplies, PFAS remain a serious source of exposure decades after their 

release into the environment.   
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Like humans, wildlife is exposed to PFAS by consuming contaminated water or food.  Within 

aquatic food webs, PFAS were found to increase in concentration from ambient water to 

plankton and further up the food chain. 

Hazard traits of PFAS:  According to DTSC, all PFAS display at least one of the hazard traits 

identified in California's Safer Consumer Products (Green Chemistry) Hazard Traits Regulations 

(22 C.C.R § 69401 et seq.).  An intrinsic property of PFAS is the extreme environmental 

persistence of either the individual compounds or their degradation products or both, resulting in 

their classification as "forever chemicals."  Most PFAS are mobile in environmental media such 

as air and water, and thus are widespread in living organisms and the environment.  Several 

PFAS bioaccumulate significantly in animals or plants and emerging evidence points to their 

phytotoxicity, aquatic toxicity, and terrestrial ecotoxicity. 

DTSC contends that exposure to PFAS can lead to adverse health outcomes in humans.  If 

humans are exposed to PFAS through diet, drinking water, or inhalation, some of these 

chemicals remain in the body for a long time.  As people continue to be exposed to PFAS, the 

PFAS levels in their bodies may increase to the point that they suffer adverse health effects.  

According to the US EPA, current peer-reviewed scientific studies have shown that exposure to 

certain levels of PFAS may lead to: reproductive effects such as decreased fertility or increased 

high blood pressure in pregnant women; developmental effects or delays in children, including 

low birth weight, accelerated puberty, bone variations, or behavioral changes; increased risk of 

some cancers, including prostate, kidney, and testicular cancers; reduced ability of the body’s 

immune system to fight infections, including reduced vaccine response; interference with the 

body’s natural hormones; and, increased cholesterol levels and/or risk of obesity. 

Regulating PFAS as a class:  DTSC has adopted a rationale for regulating PFAS chemicals as a 

class, concluding, "it is both ineffective and impractical to regulate this complex class of 

chemicals with a piecemeal approach."  This rationale was presented in the February, 2021, 

Environmental Health Perspectives article, "Regulating PFAS as a Chemical Class under the 

California Safer Consumer Products Program."  The authors of the article state,  

"The widespread use, large number, and diverse chemical structures of PFAS pose 

challenges to any sufficiently protective regulation, emissions reduction, and remediation at 

contaminated sites.  Regulating only a subset of PFAS has led to their replacement with other 

members of the class with similar hazards, that is, regrettable substitutions.  Regulations that 

focus solely on perfluoroalkyl acids (PFAAs) are ineffective, given that nearly all other 

PFAS can generate PFAAs in the environment…  We at the California DTSC propose 

regulating certain consumer products if they contain any member of the class of PFAS 

because: a) all PFAS, or their degradation, reaction, or metabolism products, display at least 

one common hazard trait according to the California Code of Regulations, namely 

environmental persistence; and b) certain key PFAS that are the degradation, reaction or 

metabolism products, or impurities of nearly all other PFAS display additional hazard traits, 

including toxicity; are widespread in the environment, humans, and biota; and will continue 

to cause adverse impacts for as long as any PFAS continue to be used.  Regulating PFAS as a 

class is thus logical, necessary, and forward-thinking." 

Other researchers have made the case for managing PFAS as a chemical class, including in 

"Scientific Basis for Managing PFAS as a Chemical Class" published in June, 2020, in 

Environmental Science & Technology Letters and "Strategies for grouping per- and 
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polyfluoroalkyl substances (PFAS) to protect human and environmental health," also published 

in June, 2020, in Environmental Science: Processes & Impacts. 

 

PFAS in menstrual products:  In the United States, approximately 72.7 million women are of 

reproductive age (15-49).  During the reproductive stage of their lives, people who menstruate 

rely on a diverse range of menstrual products, from tampons to pads to menstrual cups to period 

underwear.  To illustrate the prevalence of PFAS in menstrual products, the author of the bill 

points to tests on menstrual products commissioned by the consumer watchdog site, 

Mamavation, and Environmental Health News.  Conducted at US EPA-certified laboratories 

between 2020 and 2022, the tests detected organic fluorine, a marker for PFAS, in several 

menstrual products.  For example, 22% of the 23 tampon products tested had indications of 

PFAS, including 2 products advertised as "organic."  Forty eight percent of 46 different sanitary 

pads, panty liners, and incontinence pads tested had indications of PFAS, including several 

products marketed as "organic" and "natural."  Additional tests by these two organizations found 

that 65% of period underwear products tested, and 57% of the period underwear brands tested, 

had detectable levels of fluorine present.  Exposure to PFAS through menstrual products is 

particularly concerning because the vagina is an extremely vascular area and dermal exposure in 

the vaginal area is often higher than other places of the body. Additionally, people using 

menstrual products are of reproductive age, thus exposure could potentially impact unborn 

children as well as the person using the product.   

 

Recent US EPA action on PFAS:  According to the US EPA, "Under the Biden-Harris 

Administration, [US] EPA has restored scientific integrity and accelerated the pace of research 

and actions needed to tackle the PFAS crisis and protect American communities."  On October 

18, 2021, US EPA Administrator Michael S. Regan announced the agency’s PFAS Strategic 

Roadmap, which laid out a whole-of-agency approach to addressing PFAS.  The roadmap sets 

timelines by which US EPA plans to take specific actions and commits to, "bolder new policies 

to safeguard public health, protect the environment, and hold polluters accountable." 

 

Additionally, the US EPA reported that since the roadmap’s release in October 2021, US EPA 

has taken a number of key actions to address PFAS, including it proposed to designate two PFAS 

as hazardous substances under the federal Comprehensive Environmental Response, 

Compensation, and Liability Act; released drinking water health advisories for four PFAS; laid 

the foundation for enhancing data on PFAS; and, began distributing $10 billion in funding to 

address emerging contaminants under the Bipartisan Infrastructure Law. 

 

State action on PFAS:  California has undertaken efforts to address PFAS substances across 

several state entities.   

 

At DTSC, all PFAS chemicals are "Candidate Chemicals" under the Safer Consumer Products 

(SCP, previously known as Green Chemistry) Program, because they exhibit a hazard trait and/or 

an environmental or toxicological endpoint, and the entire class of PFAS was added by the 

California Environmental Contaminant Biomonitoring Program to its list of priority chemicals.   

 

On July 1, 2021, DTSC designated carpets and rugs containing PFAS as a "Priority Product."  A 

Priority Product is a consumer product identified by DTSC that contains one or more Candidate 

Chemicals and that has the potential to contribute to significant or widespread adverse impacts to 

humans or the environment.  The Priority Product designation required domestic and foreign 

carpet and rug manufacturers that use PFAS and related chemicals in their products to submit 
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information on all of the manufacturer’s products that contain PFAS and are sold in California, 

by August 30, 2021.  Manufacturers were then required to show intent to remove or replace 

PFAS in their products, remove the product from the market, or identify potential alternatives to 

PFAS to be used in the product by December 28, 2021. 

 

In regulations that went into effect on April 1, 2022, DTSC also designated treatments containing 

PFAS for use on converted textiles or leathers such as carpets, upholstery, clothing, and shoes as 

a Priority Product.  Domestic and foreign manufacturers of treatments for converted textiles or 

leathers that contain any member of the class of PFAS selling their products in California were 

required to submit information on those products by May 31, 2022.  After submitting the 

required information, manufacturers were then required to show intent to mitigate exposure to 

PFAS in their products by September 28, 2022. 

 

DTSC has also proposed evaluating artificial turf with PFAS in their Draft Priority Product Work 

Plan for 2021-2023.  Previously, DTSC proposed investigating PFAS in other product 

categories, such as food packaging and children’s products, but during the investigative period 

the Legislature prohibited PFAS in those product categories and it appears DTSC has shifted its 

resources to investigating other product/ chemical combinations.   

 

OEHHA, under the Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65), 

listed PFOA and PFOS as chemicals known to the state to cause reproductive toxicity.  In July, 

2021, OEHHA announced the release of a draft document for public review describing proposed 

Public Health Goals (PHGs) for PFOA and PFOS in drinking water.  A PHG is the level of a 

chemical contaminant in drinking water that does not pose a significant risk to health.  PHGs 

published by OEHHA are considered by the State Water Resources Control Board (State Water 

Board) in setting drinking water regulatory standards (Maximum Contaminant Levels, or MCLs) 

for California. 

 

The State Water Board has taken a number of additional recent actions related to PFAS in 

drinking water, including, in July 2020, issuing investigative orders to publicly owned treatment 

works that receive PFAS in their influent wastewater flow to include sampling for 31 PFAS 

compounds.  In August 2020, it also issued a General Order for public water systems to sample 

for and report PFAS.  It also issued drinking water notification levels and response levels for 

several PFAS compounds.    

 

Recently, the State Legislature has taken action on PFAS by enacting a slew of bills prohibiting 

PFAS at different levels across many product categories.  These include a ban on textiles that 

contain PFAS (AB 1817,Ting, Chapter 762, Statutes of 2022); a ban on cosmetic products that 

contain PFAS (AB 2771, Friedman, Chapter 804, Statutes of 2022); a ban on food packaging that 

contains PFAS (AB 1200, Ting, Chapter 503, Statutes of 2021); a ban on new juvenile products 

that contain PFAS (AB 652, Freidman, Chapter 500, Statutes of 2021); and, a ban on firefighting 

foam containing PFAS (SB 1044, Allen, Chapter 308, Statutes of 2020).  The Legislature also 

authorized the State Water Board to order public water systems to monitor for PFAS and 

required municipalities to notify consumers for PFAS detected above notification levels (AB 

756, C. Garcia, Chapter 162, Statutes of 2019). 

 

Chemical bans and the Safer Consumer Products Program:  In 2008, California enacted AB 

1879 (Feuer and Huffman, Chapter 559, Statutes of 2008) to establish a regulatory process for 

identifying and prioritizing chemicals of concern in consumer products, to create methods for 
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analyzing alternatives to existing hazardous chemicals, and to ultimately take regulatory action 

to reduce the level of harm from the chemicals in those products.  DTSC did this by 

promulgating the Safer Consumer Products regulations, which took effect in October 2013.  

DTSC's approach provides science-based criteria and procedures for identifying and evaluating 

alternatives with the objective of replacing chemicals of concern with safer chemicals and 

avoiding the use of substitute chemicals that pose equal or greater harm.  

While the intent of AB 1879 is to establish a robust and thorough regulatory process rooted in 

science to consider exposure to chemicals in consumer products, it has long been recognized that 

DTSC does not have the resources to evaluate all, or even a significant percentage of, chemicals 

in every consumer product application.  The permutations of product and chemical combinations 

are virtually limitless.  To that end, the Safer Consumer Products statute does not preclude the 

Legislature from taking legislative action on the use of chemicals in consumer product 

applications.  When there is credible scientific evidence to support a change in state policy to 

protect public health, the Legislature can respond to that science more expeditiously than can 

DTSC.  Since AB 1879 was enacted, the Legislature has enacted policies on various chemical-

product applications, which include, in addition to the PFAS prohibitions listed above, a ban on 

flame retardants in children's products, mattresses, and upholstered furniture (AB 2998, Bloom, 

Chapter 924, Statutes of 2018); a ban on BPA in toddler sippy cups and bottles (AB 1319, 

Butler, Chapter 467, Statutes of 2011); a ban on the sale of jewelry with cadmium at certain 

levels (AB 929, Pavley, Chapter 313, Statutes of 2010); and, a ban on the sale of brake pads 

containing copper in exceedances of certain levels (SB 346, Kehoe, Chapter 307, Statutes of 

2010).  

 

DTSC, in fact, wrote in support of AB 1319 (Butler) stating: "DTSC does not believe that the 

[Safer Consumer Products] regulations should ever be viewed as excluding action that the 

Legislature might take to address specific product related concerns that are brought to its 

attention.  Not only have the regulations taken longer to adopt than originally anticipated, DTSC 

also expects that the process to be represented in the regulations will be subject to time and 

resource constraints.  There may be circumstances that warrant more timely action than DTSC 

can accommodate through its process."   

Enforcement and compliance for chemical prohibition laws:  Most of the chemical prohibition 

bills listed previously are placed in a unique location in the California Codes, sometimes referred 

to as the "orphan codes."  In these code sections, no state agency is designated to provide 

oversight of the provisions of the law.  As a result, there is no direct enforcement, no compliance 

program, no guidance for manufacturers seeking to comply with these laws, and no related 

information for consumers.  This means there are no regulations or public guidance documents 

clarifying the intent of the law and no state entity investigating complaints, testing affected 

products for compliance, or bringing enforcement actions against violators.  Because of these 

deficiencies, it is challenging for some manufacturers to comply and difficult or impossible to 

know if any manufacturers are complying with the requirements of the law.   

 

This bill:  The provisions of this bill are placed in the "orphan code" section of the Health and 

Safety Code.   

 

Unfair Competition Law (UCL):  The only current option for enforcement of the prohibitions in 

the "orphan codes" is for a district attorney or the state Attorney General to bring an action 

against a manufacturer under the UCL (unless specified otherwise).  The UCL is one of the 
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primary tools currently available to government attorneys to protect the public from "any 

unlawful, unfair or fraudulent business act or practice and unfair, deceptive, untrue or misleading 

advertising[.]" (Business and Professions Code Section 17200.).  As recently summarized by the 

California Supreme Court: 

 

The statute’s purpose is to protect both consumers and competitors by promoting fair 

competition in commercial markets for goods and services.  In service of that purpose, the 

Legislature framed the UCL’s substantive provisions in broad, sweeping language to reach 

anything that can properly be called a business practice and that at the same time is forbidden 

by law.  By proscribing any unlawful business practice, section 17200 borrows violations of 

other laws and treats them as unlawful practices that the unfair competition law makes 

independently actionable.  [T]he Legislature…intended by this sweeping language to permit 

tribunals to enjoin on-going wrongful business conduct in whatever context such activity 

might occur.  To that end, the Legislature has created a scheme of overlapping enforcement 

authority. […]  While the UCL provides for both public and private enforcement, authorized 

public prosecutors have an additional tool to enforce the state's consumer protection laws: 

civil penalties. (Abbott Laboratories v. Superior Court (2020) 9 Cal. 5th 642, 651-52 

[internal citations and quotations omitted.])  

 

Remedies under the UCL include injunctive relief, restitution, and civil penalties.  It is important 

to note that even though a district attorney or the Attorney General can take an action to enforce 

these chemical prohibitions in the "orphan codes" using the UCL, before a case is filed, a 

member of the public must purchase and test products at a certified laboratory for the prohibited 

chemical, which is expensive.  Then, the Attorney General or district attorney must have the 

resources and ability to prioritize action on these complaints before other responsibilities.   

 

To date, the Committee is unaware of any comprehensive report or investigation by any entity on 

compliance with the chemical prohibitions in the "orphan code," nor is it aware of any entity that 

is sampling, testing, or tracking compliance with the "orphan codes."  Additionally, to date, the 

Committee is not aware of any enforcement actions taken by the Attorney General or a district 

attorney under the UCL, or any other law, to enforce any of the chemical prohibition laws under 

the "orphan codes."  

 

This bill:  While the provisions of this bill are placed under the "orphan" section of the Health 

and Safety Code, the author has added provisions that provide government attorneys with civil 

penalty options to bring against violators of the law.  Specifically, this bill provides that, upon an 

action brought by the Attorney General, a city attorney, a county counsel, or a district attorney, a 

person or entity that violates the PFAS restrictions for menstrual products as delineated in this 

bill shall be liable for a civil penalty, capped at $5,000 for a first violation and $10,000 for each 

subsequent violation.  The bill additionally provides that these penalty provisions do not impair 

or impede any other rights, causes of action, claims, or defenses available under any other law.  

AB 246 also provides that the remedies delineated in the bill are cumulative with any other 

remedies available under any other law.  These penalty provisions are in addition to the authority 

to enforce under the UCL, and are consistent with existing statutory penalties relating to PFAS in 

firefighting foam.   

 

In addition to the penalty provisions currently included in the bill, the author has indicated that 

she is willing to continue to work with the Committee and stakeholders on a comprehensive 

enforcement program for dangerous chemicals in products.   
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Acceptable levels of exposure to PFAS:  This bill prohibits, in menstrual products, intentionally 

added PFAS, and commencing January 1, 2027, PFAS at or above 10 ppm, as measured in total 

organic fluorine.  There are two other bills pending before the Committee with differing PFAS 

thresholds in different product categories, and 5 statutes with differing PFAS thresholds for other 

products (see the "Existing Law" section of this analysis.)  As with enforcement, setting 

thresholds on chemicals in products would benefit from a public entity with oversight 

responsibility.  In that case, a team of scientists with related public health backgrounds could set 

the appropriately protective thresholds and be able to update the thresholds through regulation 

consistent with emerging science.  Without that resource, the Legislature is tasked with setting 

the appropriately protective standard in statute, and presumably updating those statutory 

thresholds by legislation when needed.   

 

This bill:  For the thresholds set in this bill, the author’s office points to OEKO-TEX ECO 

PASSPORT standards for textile and leather chemicals, which designates 10 ppm as the 

threshold value that indicates no intentional use. 

 

Regrettable substitutions:  While each of the laws listed in the "orphan code" prohibit a chemical 

that has been suspected of or found to be toxic or hazardous the laws do not prevent a 

manufacturer from replacing the prohibited chemical with another hazardous chemical, or a 

chemical even more hazardous than the one prohibited.  In addition, several of the laws dealing 

with chemicals in the "orphan code" require manufacturers to use the least toxic alternative when 

replacing the chemical in question.  Without a state entity overseeing these substitutions, it is 

difficult to know whether manufacturers are replacing prohibited chemicals with substances that 

are safer or more hazardous.   

 

This bill:  This bill requires a manufacturer to use the least toxic alternative, including alternative 

design, when removing regulated PFAS in menstrual products to comply with the restrictions in 

this bill. 

 

Moving forward:  This bill, along with the other PFAS bills pending in front of the Committee, 

takes a step forward on statutory chemical prohibitions by adding civil penalties for violations of 

the restrictions in the bill.  However, there remains no entity proving guidance or ensuring 

compliance with the prohibitions.  Moving forward, the authors of these bills, along with 

stakeholders, the Committee, and the Administration, should continue to discuss effective 

oversight of these new and existing chemical prohibition laws.   

Related legislation:   

 

1. AB 727 (Weber).  Prohibits, beginning January 1, 2025, a person from manufacturing, 

selling, delivering, distributing, holding, or offering for sale, a cleaning product that contains 

intentionally-added PFAS or PFAS at or above 50 PPM, and on January 1, 2027, a cleaning 

product that contains PFAS at or above 25 PPM.  This bill is pending before the Assembly 

Environmental Safety and Toxic Materials Committee.  

 

2. AB 1423 (Schiavo).  Prohibits, commencing January 1, 2025, a person or entity from 

manufacturing, distributing, selling, or offering for sale in the state any covered surface that 

contains PFAS, as defined, and prohibits, commencing January 1, 2024, a public entity, a 

public or private school, or a public or private institution of higher learning, as specified, 
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from purchasing or installing a covered surface that contains PFAS.  This bill is pending 

before the Assembly Environmental Safety and Toxic Materials Committee. 

3. AB 1817 (Ting, Chapter 762, Statutes of 2022).  Prohibits, beginning January 1, 2024, a 

person from distributing, selling, or offering for sale in the state a textile article, as defined, 

that contains regulated PFAS, and requires a manufacturer to use the least toxic alternative 

when removing regulated PFAS in textile articles to comply with the provisions of the bill.   

 

4. AB 2771 (Friedman, Chapter 804, Statutes of 2022).  Prohibits, commencing January 1, 

2025, a person or entity from manufacturing, selling, delivering, holding, or offering for sale 

in commerce any cosmetic product that contains intentionally added PFAS. 

 

5. AB 1200 (Ting, Chapter 503, Statutes of 2021).  Prohibits, commencing January 1, 2023, the 

sale of food packaging that contains PFAS; requires, commencing January 1, 2024, cookware 

manufacturers to label their product if it contains an intentionally added chemical on 

specified lists; and prohibits, commencing January 1, 2023, for the internet and January 1, 

2024, for the cookware package, a cookware manufacturer from making a claim that 

cookware is free of a chemical, unless no chemical from that chemical class is intentionally 

added to the cookware. 

 

6. AB 652 (Freidman, Chapter 500, Statutes of 2021).  Prohibits, on or after July 1, 2023, a 

person from selling or distributing in commerce any new juvenile products that contain 

PFAS. 

 

7. SB 1044 (Allen, Chapter 308, Statutes of 2020).  Prohibits the manufacture, sale, 

distribution, and use of firefighting foam containing PFAS chemicals by January 1, 2022, 

with some exceptions, and requires notification of the presence of PFAS in the protective 

equipment of firefighters.   

8. SB 1056 (Portantino, 2020).  Would have required the State Water Board to establish an 

analytical laboratory method that can be used as a tool to assess the extent of PFAS 

contamination in drinking water, surface water, groundwater, and wastewater.  This bill was 

held in the Senate Environmental Quality Committee. 

9. AB 1989 (C. Garcia, Chapter 272, Statutes of 2020).  Requires a package or box containing 

menstrual products that was manufactured on or after January 1, 2023, for sale or distribution 

in this state to have printed on the label a plain and conspicuous list of all ingredients, as 

defined, in the product, by weight.  Requires the same information to be posted on an internet 

website, as specified. 

10. AB 756 (C. Garcia, Chapter 162, Statutes of 2019).  Authorizes the State Water Board to 

order one or more public water systems to monitor for PFAS and requires municipalities to 

notify consumers for PFAS detected above notification levels.   

11. AB 841 (Ting, Chapter 372, Statutes of 2019).  As heard by the Assembly, would have 

required OEHHA to assess PFAS substances, especially as they might be found in drinking 

water, to determine which might pose a potential risk to human health.  The contents of this 

bill were deleted in the Senate and amended with unrelated content. 
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12. AB 958 (Ting, 2018).  Would have required a manufacturer of food packaging or cookware 

sold in the state to visibly disclose on an exterior location of the food packaging or cookware 

packaging a specified statement relating to the presence of PFAS in the product.  This bill 

was held on the Senate Floor.  

13. SB 1313 (Corbett, 2008).  Would have prohibited the manufacture, sale, or distribution of 

any food contact substance, as defined, which contains perfluorinated compounds, as 

defined, in any concentration exceeding 10 parts per billion.  This bill was vetoed by 

Governor Arnold Schwarzenegger whose veto message said, "I have signed AB 1879 (Feuer) 

and SB 509 (Simitian) which mark the beginning of California's historic Green Chemistry 

Initiative.  It is within this process that chemicals like PFCs should be addressed." 

REGISTERED SUPPORT / OPPOSITION: 

Support 

California Association of Sanitation Agencies 

California Legislative Women's Caucus 

California Professional Firefighters 

Los Angeles County Sanitation Districts 

NARAL Pro-Choice California 

Silicon Valley Youth Climate Action 

Opposition 

None on file. 

Analysis Prepared by: Shannon McKinney / E.S. & T.M. /  


