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Date of Hearing:  June 14, 2022 

ASSEMBLY COMMITTEE ON ENVIRONMENTAL SAFETY AND TOXIC MATERIALS 

Bill Quirk, Chair 

SB 891 (Hertzberg) – As Amended May 18, 2022 

SENATE VOTE:  27-2 

SUBJECT:  Business licenses:  stormwater discharge compliance 

SUMMARY:  Specifies that application requirements for a person who conducts a business 

operation that is a regulated industry required to enroll with the National Pollutant Discharge 

Elimination System (NPDES) permit program apply not only to business licenses, but also to 

instruments and permits equivalent to a business license.  Specifically, this bill:   

1) Specifies that application requirements for a person who conducts a business operation that is 

a regulated industry, as defined in Section 13383.5 of the Water Code, to enroll with the 

National Pollutant Discharge Elimination System (NPDES) permit program by providing 

specified information, under penalty of perjury, apply not only to an initial business license 

or business renewal license submitted to a city, but also an equivalent instrument or permit 

submitted to a city or county.  

2) Requires a city or county to make the identification number provided in specified compliance 

documentation transferred to the State Water Resources Control Board (State Water Board) 

available to the public upon request in a manner consistent with the procedures of the 

California Public Records Act (Division 10, commencing with Section 7920.000, of Title 1 

of the Government Code).  

3) Clarifies that these requirements do not apply to a city or county that does not issue or renew, 

or does not have an application process for issuing or renewing, business licenses, equivalent 

instruments, or permits that include a business license.  

4) Specifies that, for purposes of Section 16000.3 and Section 16100.3 of the Business and 

Professions Code, a business license, equivalent instrument, or permit includes a business 

license, equivalent instrument, or permit issued solely for the purpose of raising revenue.  

5) Requires each Regional Water Quality Control Board (Regional Water Board) that receives 

money pursuant to specified allocations from the Waste Discharge Permit Fund for fees 

collected from a nonapplicability (NONA) identification number or no exposure certification 

(NEC) identification number issued for a facility by the State Water Board on or after 

January 1, 2020, to spend 50 percent or more of that money on stormwater inspections, to 

determine whether a NONA or NEC was appropriately issued for the facility.  

6) Requires the State Water Board, on or before June 1, 2023, to require all recipients of a 

NONA identification number or NEC identification number, issued by the State Water Board 

on or after January 1, 2020, to upload all pertinent information used to seek a NONA or NEC 

to the Stormwater Multiple Application and Report Tracking System database.  

7) Makes technical and clarifying changes.  
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EXISTING LAW:    

1) Establishes the federal Clean Water Act (CWA) to regulate discharges of pollutants into the 

waters of the United States (U.S.) and regulate quality standards for surface waters.  (33 

United States Code (USC) § 1251 et seq.)  

2) Establishes the National Pollutant Discharge Elimination System (NPDES) permit program 

requiring the State Water Board and the nine Regional Water Boards to prescribe discharge 

requirements which, among other things, regulate the discharge of pollutants in stormwater, 

including municipal stormwater systems.  (33 USC § 1342) 

3) Prohibits, pursuant to the Porter-Cologne Water Quality Control Act, prohibits the discharge 

of pollutants to surface waters unless the discharger obtains a permit from the State Water 

Board.  (Water Code (WC) § 13000, et seq.)  

4) Delegates to the Regional Water Boards the ability to adopt water quality standards within 

their regional jurisdictions.  (WC § 13240)  

5) Requires a regulated industry business operation to demonstrate enrollment in the NPDES 

permit program by providing the following information on an initial business license 

application or business license renewal application  (Business and Professions Code § 

16000.3 and 16100.3):  

a. Name and location of facilities;  

b. The Standard Industrial Classification (SIC) code for the business;  

c. For each facility, any of the following, issued by the State Water Board:  

i. Stormwater permit number or Waste Discharger Identification (WDID) 

number;  

ii. WDID application number;  

iii. Notice of Non-Applicability (NONA) identification number; or,  

iv. No Exposure Certification (NEC).  

6) Defines the categories of facilities considered to be engaging in industrial activity associated 

with stormwater discharge that require an NPDES permit.  (40 Code of Federal Regulations 

(CFR) § 122.26(b)(14))  

7) Defines municipal separate stormwater systems (MS4s) as a conveyance or system of 

conveyances (including roads with drainage systems, municipal streets, catch basins, curbs, 

gutters, ditches, man-made channels, or storm drains) owned or operated by a state.  (40 CFR 

§ 122.26(b)(8))  

FISCAL EFFECT:  Unknown. 
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COMMENTS:   

Need for the bill:  According to the author, "The Federal Clean Water Act prohibits entities from 

discharging any pollutant from a point source into U.S. waters, unless they obtain a stormwater 

discharge permit.  Despite enactment of the Federal Clean Water Act fifty years ago, 95% of all 

California waterways still remain impaired.  Water runoff from industrial facilities can carry 

pollutants and hazardous contaminants that degrade water quality, harm our wildlife, and pose 

public health risks to Californians.  

 

There is an unknown, but potentially significant number, of industrial facilities that are subject to 

stormwater permitting regulations, but do not actually obtain a stormwater permit as required 

under existing federal and state law.  SB 891 restores the intent of SB 205 (Hertzberg, 2019) and 

closes a loophole in the law by requiring industrial facilities to demonstrate compliance with 

existing stormwater regulations when applying for or renewing a permit similar to a business 

license.  This measure also enhances reporting by industrial facilities to the State Water 

Resources Control Board, so the state can monitor compliance with existing stormwater 

regulations." 

Stormwater:  Stormwater is defined by the U.S. Environmental Protection Agency (U.S. EPA) as 

the runoff generated when precipitation from rain and snowmelt events flows over land or 

impervious surfaces such as rooftops, paved streets, highways, or parking lots, without 

percolating into the ground.  Stormwater runoff can carry pollutants including oil, pesticides, 

sediment, trash, bacteria, and metal and move contaminants directly into a local stream, lake, or 

bay.  Pollutants that are swept up in stormwater can lead to exceedances of total maximum daily 

loads in the water sources into which the runoff flows.  Both the U.S. EPA and the Regional 

Water Boards have determined that stormwater and urban runoff are significant sources of water 

pollution that can threaten aquatic life and public health.  

NPDES permit program:  To curb the harmful effects of pollution from stormwater runoff, 

federal law requires states to set restrictions on the pollutants that can be discharged into water 

bodies and requires local jurisdictions, including cities, counties, and other public entities, to 

obtain storm sewer permits.  The NPDES Permit Program controls water pollution by regulating 

point sources that discharge pollutants into waters of the U.S.  Point sources are discrete 

conveyances such as pipes, ditches, channels, tunnels, conduits, discrete fissures, and containers.  

The NPDES program, a federal program established by the Clean Water Act, has been delegated 

to the state for implementation through the State Water Board and the nine Regional Water 

Boards.  An NPDES permit contains limits on what can be discharged, monitoring and reporting 

requirements, and other provisions that aim to ensure discharges do not impair water quality or 

harm human health and the environment.   

Cities and local jurisdictions that operate municipal separate storm sewer systems (MS4s) must 

obtain NPDES permit coverage for discharges of municipal stormwater to waters of the US.  

Similarly, industry owners must have NPDES permit coverage for stormwater from their 

industrial activity sites, and construction contractors must have NPDES permit coverage for 

stormwater from construction sites that disturb more than an acre of land.  Hence, the NPDES 

stormwater program regulates stormwater discharges from three potential sources: (1) MS4s, (2) 

construction activities, and (3) industrial activities. 
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Stormwater pollution in California:  In California, stormwater pollution is regulated by the State 

Water Board and the nine Regional Water Boards.  According to the California Department of 

Transportation (Caltrans), the state’s largest municipal stormwater discharger, there are six top 

pollutants in stormwater in the state: trash and litter, sediments, nutrients, bacteria, metals, and 

pesticides.  Caltrans is particularly focused on reducing these contaminants at the source, on 

roads and highways, to prevent them from running off untreated into the state’s water bodies.  

Notably, as California experiences prolonged drought conditions, the concentration of water 

contaminants increases with decreasing water levels, highlighting the urgency of source 

reduction and cleanup efforts.  However, stormwater may also act as a resource and recharge 

groundwater when properly managed.   

To comply with the federal CWA, the State and Regional Water 

Boards are required to publish biennial water quality reports and 

lists of impaired waters in the state, referred to as section 305(b) 

reports and section 303(d) lists, respectively.  For each impaired 

water on the 303(d) list, California must note the causal pollutant of 

the impairment, if known.  In general, once a water body has been 

added to a state’s list of impaired waters it remains on the list until a 

Total Maximum Daily Load (TMDL) is developed and approved by 

U.S. EPA, at which point the water body is taken off the 303(d) list 

but tracked until the water is fully restored.  According to U.S. 

EPA, a TMDL is the calculation of the maximum amount of a pollutant allowed to enter a water 

body so that it will meet and continue to meet water quality standards for the specified pollutant.  

A TMDL establishes a pollutant reduction target and informs load reductions necessary at the 

source(s).   

The State Water Board publishes the 303(d) list and 305(b) report together, referring to the final 

product as the "Integrated Report".  California’s Integrated Report is developed in "cycles" with 

three Regional Water Boards being on-cycle in a given two-year period.  The 2020-2022 

Integrated Report included on-cycle regions 3 (Central Coast), 5 (Central Valley), and 9 (San 

Diego) and an off-cycle assessment for region 7 (Colorado River Basin) (see map).  

Compared to the 2018 303(d) list, 1,011 water bodies were added in the assessed regions in the 

2020-2022 report due to impaired water quality of the surface water, and 224 waters were 

delisted, bringing the state’s current total number of 303(d)-listed water bodies to 5,157.  The 

2024 assessment will review regions 2 (San Francisco Bay), 4 (Los Angeles), and 8 (Santa Ana) 

with the Sacramento River watershed of the Central Valley region as an off-cycle evaluation.   
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Proposed new 303(d) listings in the 2020-2022 evaluation cycle. Four regions (R3, R5, R7, and R9) were evaluated 

and the number of waterbody-pollutant decisions is shown by contaminant type and region.  

Industrial Stormwater Program:  According to the State Water Board, the federal CWA requires 

industries that fall under certain industrial classifications and that discharge stormwater into a 

storm drain system or to surface waters to obtain an NPDES permit.  In California, industries 

regulated under this provision must either obtain an individual NPDES permit or apply to be 

covered under the State's General Permit for Stormwater Discharges Associated with Industrial 

Activities, also known as Industrial General Permit (IGP).  The IGP is an NPDES permit for 

stormwater associated with industrial activities discharging to waters of the United States.  The 

IGP is called a general permit because many industrial facilities are covered by the same permit, 

but comply with its requirements at their individual industrial facilities.  Industrial facilities that 

are typically required to obtain IGP coverage include manufacturers, landfills, mining, steam 

generating electricity, hazardous waste facilities, transportation with vehicle maintenance, larger 

sewage and wastewater plants, recycling facilities, and oil and gas facilities.  

 

The State Water Board maintains a list of industries that are regulated by the IGP. These 

industries are represented as Standard Industrial Classification (SIC) codes.  The SIC code is a 

four-digit code system established by the federal government to classify industries and promote 

uniformity of data collected by various government entities.  Currently, there are over 500 SIC 

codes primarily divided into the following activity categories:  

a. Agriculture, Forestry, And Fishing;  

b. Mining; 

c. Construction; 

d. Manufacturing; 

e. Transportation, Communications, Electric, Gas, And Sanitary Services; 

f. Wholesale Trade; 

g. Retail Trade; 

h. Finance, Insurance, And Real Estate;  

i. Services; and, 

j. Public Administration 
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According to the State Water Board, compliance with the IGP requires the implementation of 

Best Available Technology Economically Achievable (BAT) and Best Conventional Pollutant 

Control Technology (BCT) to achieve performance standards, as well as the development of a 

Storm Water Pollution Prevention Plan (SWPPP) and a monitoring plan.  The SWPPP identifies 

the site-specific sources of pollutants and describes the best management practices implemented 

at the facility to prevent dry weather runoff and to reduce pollutants in storm water discharges.  

Dischargers are required to submit an annual report to the State Water Board via the online 

Storm Water Multiple Application and Report Tracking System (SMARTS) database.  SMARTS 

serves as the federally compliant electronic platform for dischargers, regulators, and the public to 

enter, manage, and view stormwater data including permit registration documents, compliance, 

and monitoring data associated with California's Storm Water General Permits. 
 

Business License Requirements under Senate Bill 205:  Senate Bill (SB) 205 (Hertzberg, Chapter 

470, Statutes of 2019) added sections 16000.3 and 16100.3 to the Business and Professions Code 

and section 13383.10 to the Water Code, and requires a person applying to a city or county for a 

new or renewed business license on or after January 1, 2020 to demonstrate enrollment in an 

NPDES storm water permit, if such a permit is required for the activities of the industrial 

business.   

The impetus for SB 205 came from data suggesting that many businesses were not enrolled in 

the IGP, yet polluting surface waters with industrial discharges.  In 2019, the California 

Coastkeeper Alliance wrote in support that the bill "addresses the pervasive issue of unenrolled 

industrial facilities by requiring applicable facilities to demonstrate compliance with the IGP 

when applying for or renewing a business license.  This allows local municipalities and the 

Water Boards to readily identify industrial discharges and ensure these discharges are enrolled 

under the statewide permit." 

Under SB 205, if a business’ primary SIC Code is listed as a potentially regulated SIC code, the 

business may need to enroll for coverage under the IGP.  Alternatively, it can provide a notice of 

non-applicability (NONA) to the city or county before the business license is issued or renewed.  

NONA is an optional certification that is available to industrial facilities without covered 

activities or those that can prove that the discharged industrial stormwater does not flow into a 

water of the U.S.  For facilities with activities covered under the IGP, but where all industrial 

materials and activities are not exposed to stormwater at any point on the property, a No 

Exposure Certification (NEC) can be obtained.  A business seeking an NEC must meet all NEC 

checklist criteria and certify the absence of exposure to stormwater in SMARTS.  

Cities and counties may use information provided by the State Water Board or develop their own 

processes for determining whether a business is appropriately covered by the IGP.  Cities and 

counties may also reach out to professional associations, such as the Association of California 

Water Agencies, the California State Association of Counties, and the California League of 

Cities, that provide municipalities with assistance.  Those cities and counties that do not have an 

application process for issuance or renewal of business licenses are exempt from the provisions 

of SB 205.  

This bill:  SB 891 expands the applicability of SB 205 requirements to businesses that seek, or 

seek to renew, an instrument or permit equivalent to a business license.  According to the author, 

several municipalities currently do not require demonstration of coverage under the IGP when 

approving or renewing a business license because these cities and counties issue "business 

certificates" or an alternative.  This bill amends the Business and Professions Code sections 
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established by SB 205 to clarify that, regardless of terminology, a business must be covered by 

the IGP, or provide a NONA or an NEC.  In addition, SB 891 requires that the Regional Water 

Boards receiving fees from NONAs and NECs spend at least 50 percent on stormwater 

inspections to confirm that a facility’s NONA or NEC was appropriately issued.  

Arguments in support:  The California Coastkeeper Alliance, the sponsor of the bill, and a 

number of supporting organizations write, "Industrial activities often risk exposure to rainfall or 

snowmelt runoff, which result in hazardous contaminants polluting nearby water sources such as 

rivers, lakes, and oceans.  For this reason, industrial facilities—such as manufacturers, hazardous 

waste management, and oil and gas facilities—are required to obtain an Industrial General 

Permit (IGP) to comply with the federal NPDES permit.  The IGP regulates industrial 

stormwater discharges and authorized non-stormwater discharges from industrial facilities in 

California.  However, fifty years after the enactment of the Federal Clean Water Act, 95% of all 

California waterways still remain polluted.  

There is an unknown but potentially significant number of industrial facilities which, despite 

existing state and federal law requiring compliance, have not obtained an IGP.  To address issues 

with non-compliance among industrial facilities, the Legislature passed SB 205 (Hertzberg, 

2019) which requires applicable industrial facilities to demonstrate coverage under the IGP when 

applying for a business license or license renewal.  

Despite the law’s enactment in 2020, several municipalities are still not verifying enrollment in 

IGP when approving or renewing an industrial facility’s business license because they issue 

"business certificates" instead of "business licenses," as specified in SB 205 (Hertzberg). 

Additionally, business licenses are still awarded to facilities that should be covered by an IGP, 

but are not enrolled, without providing proof of exemption from existing stormwater regulations. 

SB 891 closes a loophole in current law by clarifying its intent and requiring an industrial facility 

to demonstrate compliance with existing stormwater regulations when applying for or renewing a 

permit similar to a business license.  This measure also requires facilities to report information to 

the existing Stormwater Multiple Application and Report Tracking System (SMARTS) so the 

state can verify whether an industrial facility has lawful justification for a non-applicability or 

non-exposure certification.  Finally, SB 891 requires that regional boards use 50% of funds 

collected from nonapplicability or no exposure certification to fund stormwater inspections to 

determine whether those certifications were appropriately issued for those facilities." 

Minor technical comment:  The Committee has discussed a minor technical change that seeks to 

clarify that all references to a 'business license' in the bill text encompass equivalent instruments 

and permits.   

Double referral:  Should this bill pass this Committee, it will be re-referred to the Assembly 

Committee on Local Government.  

Related legislation:  

1) AB 2106 (R. Rivas, 2022).  Requires the State Water Board to modernize its stormwater 

tracking system and to establish a statewide commercial, industrial, and institutional NPDES 

order.  This bill is pending action in the Senate Environmental Quality Committee.  
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2) AB 377 (R. Rivas, 2021).  Would have required, by January 1, 2025, the State Water Board 

and the Regional Water Boards to evaluate impaired state surface waters and report to the 

Legislature a plan to bring all water segments into attainment by January 1, 2050.  Would 

have required, by January 1, 2023, the State Water Board and Regional Water Boards to 

prioritize enforcement of water quality standard violations that are causing or contributing to 

an exceedance of a water quality standard in a surface water of the state. This bill was not 

heard in the Assembly Appropriations Committee.  

 

3) SB 205 (Hertzberg, Chapter 470, Statutes of 2019).  Requires a business operation in a 

regulated industry to demonstrate enrollment in the NPDES permit program when applying 

for an initial business license or business license renewal. 

 

4) AB 1093 (Rubio, 2019).  Would have required the State Water Board to establish Financial 

Capability Analysis guidelines for MS4 permittees that are adequate and consistent when 

considering the costs to local jurisdictions.  This bill was vetoed by the Governor. 

 

5) SB 541 (Allen, Chapter 811, Statutes of 2017).  Requires the State Water Board, in 

consultation with the Regional Water Boards, and the Division of the State Architect within 

the Department of General Services, to recommend best design and use practices for 

stormwater and dry weather runoff capture practices that can be applied to new, 

reconstructed, or altered public schools, including school grounds.  

 

REGISTERED SUPPORT / OPPOSITION: 

Support 

California Coastkeeper Alliance (Sponsor) 

Coachella Valley Waterkeeper 

Coastal Environmental Rights Foundation 

Environmental Center of San Diego 

Environmental Defense Center 

Heal the Bay 

Humboldt Baykeeper 

Inland Empire Waterkeeper 

Los Angeles Waterkeeper 

Monterey Coastkeeper 

Orange County Coastkeeper 

Planning and Conservation League 

Russian Riverkeeper 

San Diego Coastkeeper 

Santa Barbara Channelkeeper 

Yuba River Waterkeeper 

7th Generation Advisors 

Opposition 

None on file. 

Analysis Prepared by: Manar Zaghlula / E.S. & T.M. / 


