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SENATE THIRD READING 

SB 649 (Cortese) 

As Amended  August 23, 2022 

Majority vote 

SUMMARY 

Establishes a state policy supporting local tenant preferences in certain affordable housing 

developments. 

Major Provisions 
1) Provides that it is the policy of the state of California that lower income individuals residing 

in neighborhoods and communities experiencing significant displacement pressures and 

gentrification due to rapid growth or increasing housing prices need access to housing that is 

affordable and that assists those households in avoiding displacement. To the extent feasible 

and consistent with other state and federal laws, the low-income housing tax credit program 

and tax-exempt bonds for qualified residential rental properties, as defined, used to create 

and preserve affordable housing may be used to support access to housing that would allow 

households at risk of displacement to remain in the community. 

2) Specifies that a local government adopting a tenant preference policy shall do both of the 

following:  

a) Create a webpage on its internet website containing its authorizing local ordinance and 

supporting materials within 90 days of the date the ordinance goes into effect; and 

b) Provide, on an annual basis, to the Department of Housing and Community Development 

(HCD) the link to the website in 2)a), above, as part of the jurisdiction's annual progress 

report, as specified.   

3) Requires HCD to post a list of jurisdictions which maintain local tenant preferences policies 

based on the information cities and counties submit to HCD pursuant to 2)b). 

4) Requires a local tenant preference policy to comply with various state and federal fair 

housing laws.  

5) Sunsets the above provisions as of January 1, 2033. 

COMMENTS 

Local preference policies for affordable housing:  A number of California cities and counties 

provide current or former low-income residents with priority access to affordable housing units 

operated or funded by the jurisdiction or the local housing authority. Some of these policies give 

a preference to individuals and families displaced by government-led urban renewal and 

redevelopment policies while others define the preference based on residency in certain 

neighborhoods or employment in the city or county. For example, San Francisco maintains a 

Certificate of Preference (CoP) policy for those displaced in the 1960s and 1970s by the city's 
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redevelopment agency1. Under the city's CoP program displaced San Franciscans and their direct 

descendants can receive priority access to affordable rental and ownership housing provided by 

the former redevelopment agency as long as they meet income eligibility requirements.  

The City of Oakland also maintains a local preference policy which gives preferential access to 

city-funded affordable housing for those who work in the jurisdiction, those displaced by the 

city's code enforcement activities, former residents evicted for "no fault" causes in the last eight 

years, and those who live in the same city council district as the affordable housing development. 

In developing their ordinance the City of Oakland determined that the local council-level 

preference portion of the ordinance needed to be capped at 30% of the units in an affordable 

housing development in order to avoid a potential violation of fair housing laws based on 

disparate impact considerations2.  

While local preference policies have historically been used to further the exclusionary goals of 

white-majority suburbs, a more recent wave of local preference policies seeks to use them as 

tools to prevent displacement of low-income households being priced out of communities due to 

rising housing costs and gentrification pressures. A recent Columbia Law Review piece notes that 

"proponents of these policies contend that their use on an intracity level preserves rather than 

excludes minority communities, thereby inverting the traditional discriminatory application of 

such preferences. Opponents of the policies argue that any residency preference implemented in 

a racially segregated area necessarily perpetuates segregation and violates the law.3"  

Attempts to prevent the displacement of minority populations using local preference policies 

often face a number of potential legal challenges. For example, San Francisco initially proposed 

using a neighborhood-based local preference policy for a senior housing development it sought 

to build with funding from the federal Department of Housing and Urban Development (HUD). 

However, HUD rejected the city's initial local preference proposal, but eventually signed off on 

an alternate preference policy based on residency in neighborhoods where low-income residents 

faced high rates of displacement risk4.  

Proposal to create a state program supporting local tenant preference policies: This bill creates 

a state policy supporting local tenant preferences for lower income households that are subject to 

potential displacement. Under SB 649 local governments and developers receiving low-income 

housing tax credits (LIHTCs) or an allocation of tax-exempt private activity bonds to finance an 

affordable housing project would be able to limit occupancy according to the terms of a local 

tenant preference policy.  

While cities and counties already have the authority to enact their own local tenant preference 

policies for affordable housing financed with local government funds (and would be able to 

continue doing so in the same manner regardless of the outcome of this bill), a state program 

must be in place in order for local tenant preference policies to be applied to affordable housing 

                                                 

1 https://sfmohcd.org/certificate-preference 
2 https://oakland.legistar.com/View.ashx?M=F&ID=4467448&GUID=AE598EEA-98E9-4FBE-B548-

ECFCCA9A81DF 
3 Zachary C. Freund, Note, Perpetuating Segregation or Turning Discrimination on its Head? Affordable Housing 

Residency Preferences as Anti-Displacement Measures (2018) 118 Colum. L. Rev. 833, 834. 
4 "Feds To Allow Preferences For Low-Income Applicants In S.F. Housing Complex." NPR. September 23, 2016. 

https://www.npr.org/2016/09/23/495237494/feds-to-allow-preferences-for-low-income-applicants-in-s-f-housing-

complex 
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developed with LIHTCs. Specifically, federal law requires that LIHTC developments are 

generally for "public use," but preferences are permitted for members of a specified group under 

a state program or policy that supports housing for that group (26 U.S.C. Section 42(g)(9)). 

The City of San Jose is one of the co-sponsors of this bill and is seeking state authority to apply a 

local tenant preference policy on affordable housing units located in the city. In addition to 

creating explicit statutory authorization for local preference policies to be applied for LIHTC-

financed housing, this bill requires cities and counties to create a website with the ordinance text 

and any relevant supporting materials within 90 days of the date the policy becomes operational. 

Local governments are also required to inform HCD about any local tenant preference ordinance 

the city or county maintains when the jurisdiction submits their annual progress report on 

housing approvals and production. The bill also requires HCD to compile any local tenant 

preference policies into a list that would be maintained on its website. Finally, SB 649 includes a 

sunset clause and its provisions are repealed of January 1, 2023.  

According to the Author 
"Tenant Preferences are an important tool to help stabilize neighborhoods and keep people from 

being uprooted from their homes, families, and networks. Nobody deserves to be forced out of 

their community because they can't find stable and affordable housing, especially during a time 

when families are already facing extreme financial hardship due to the COVID-19 pandemic. 

Tenant preferences can help prioritize efficient use of scarce affordable housing resources to help 

mitigate problems caused by displacement in our communities. SB 649 will play a vital role in 

bolstering the state's efforts to protect our most vulnerable residents from displacement and 

addressing the homelessness crisis ravaging our cities." 

Arguments in Support 

Writing in support of this bill the California Housing Consortium argues, "When narrowly 

crafted to ensure the policies affirmatively further fair housing, local tenant preferences, such as 

neighborhood and anti-displacement preferences, can help mitigate the displacement of low-

income renters." They further note, " SB 649 merely aligns tenant preferences that help avoid 

displacement with Internal Revenue Code requirements and allows tax credits and bonds to be 

used reliably and without concerns that can delay affordable housing construction and impede 

use of the preferences. The community would still be responsible for showing that the policies 

comply with fair housing laws and are being implemented as part of a pattern of policies to 

promote inclusivity and attempts to integrate all types of people into the community. 

Arguments in Opposition 
None on file. 

FISCAL COMMENTS 

According to the Assembly Appropriations Committee:  

1) HCD estimates ongoing General Fund (GF) costs of $1.1 annually for five staff positions, 

including one attorney position, to analyze and ensure preference requests comply with 

applicable fair housing requirements. HCD anticipates this bill, due to the increased 

popularity of preferences in housing developments, to significantly increase the number of 

preference requests it receives each year.  
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HCD further indicates it would need to contract with an external statistician at a yet-to-be-

determined cost for consulting on any disparate impact fair housing analyses HCD would 

conduct upon receiving a request to approve a housing preference. 

2) The Civil Rights Department (CRD and formerly Department of Fair Employment and 

Housing) anticipates requesting a senior attorney at $244,000 in FY 2023-24, and $242,000 

in FY 2024-2025 and ongoing to handle this specific workload.  

3) CRD anticipates this bill will generate the filing of fair housing complaints with CRD that 

will be legally and factually complex. To investigate, mediate, and prosecute even a small 

number of these cases per year, CRD indicates it will require additional highly-skilled 

positions and resources at a likely cost of $1 million (GF) to $2 million (GF) annually. 

VOTES 

SENATE FLOOR:  37-0-3 
YES:  Allen, Archuleta, Atkins, Bates, Becker, Borgeas, Bradford, Cortese, Dahle, Dodd, 

Durazo, Eggman, Glazer, Gonzalez, Grove, Hertzberg, Hueso, Hurtado, Jones, Kamlager, Laird, 

Leyva, McGuire, Melendez, Min, Newman, Nielsen, Ochoa Bogh, Pan, Portantino, Roth, Rubio, 

Skinner, Umberg, Wieckowski, Wiener, Wilk 

ABS, ABST OR NV:  Caballero, Limón, Stern 

 

ASM RULES:  7-0-4 
YES:  Cooley, Waldron, Mike Fong, Gipson, Lee, Maienschein, Mathis 

ABS, ABST OR NV:  Bennett, Flora, Blanca Rubio, Villapudua 

 

ASM HOUSING AND COMMUNITY DEVELOPMENT:  6-2-0 
YES:  Wicks, Carrillo, Gabriel, Kalra, Quirk-Silva, Ward 

NO:  Seyarto, Kiley 

 

ASM APPROPRIATIONS:  12-3-1 
YES:  Holden, Bryan, Calderon, Arambula, Mike Fong, Gabriel, Eduardo Garcia, Levine, Quirk, 

Robert Rivas, Akilah Weber, McCarty 

NO:  Bigelow, Davies, Fong 

ABS, ABST OR NV:  Megan Dahle 

 

UPDATED 

VERSION: August 23, 2022 

CONSULTANT:  Sandra Nakagawa / H. & C.D. / (916) 319-2085   FN: 0003924 




