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VETO

Bill No: SB 365

Author: Caballero (D), et al.
Amended: 5/4/21

Vote: 27

SENATE HEALTH COMMITTEE: 11-0, 3/24/21
AYES: Pan, Melendez, Eggman, Gonzalez, Grove, Hurtado, Leyva, Limo6n, Roth,
Rubio, Wiener

SENATE APPROPRIATIONS COMMITTEE: 7-0, 5/20/21
AYES: Portantino, Bates, Bradford, Jones, Kamlager, Laird, Wieckowski

SENATE FLOOR: 38-0, 5/28/21

AYES: Allen, Archuleta, Bates, Becker, Borgeas, Bradford, Caballero, Cortese,
Dahle, Dodd, Durazo, Eggman, Glazer, Gonzalez, Grove, Hertzberg, Hueso,
Hurtado, Jones, Kamlager, Laird, Leyva, McGuire, Melendez, Min, Newman,
Nielsen, Ochoa Bogh, Pan, Portantino, Roth, Rubio, Skinner, Stern, Umberg,
Wieckowski, Wiener, Wilk

NO VOTE RECORDED: Atkins, Limén

ASSEMBLY FLOOR: 78-0, 9/1/21 - See last page for vote

SUBJECT: E-consult service
SOURCE: BluePath Health

DIGEST: This bill requires electronic consultation services provided by an
enrolled Medi-Cal provider, including a federally qualified health center or rural
health clinic provider, to be reimbursable under the Medi-Cal Program.

ANALYSIS: Existing federal law establishes the definition of services of a
federally qualified health center (FQHC) and the services of a rural health clinic
(RHC). [42 U.S. Code §1396d]
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Existing state law:

1) Establishes the Medi-Cal program, administered by the Department of Health
Care Services (DHCS), under which low-income individuals are eligible for
medical coverage. [WIC §14000, et seq.]

2) Requires FQHC and RHC services to be covered benefits under the Medi-Cal
program and these services be reimbursed on a per-visit basis, as defined.
Requires FQHC and RHC per-visit rates to be increased by the Medicare
Economic Index applicable to primary care services in the manner provided for
in federal law. [WIC §14132.100]

3) Prohibits in-person contact between a health care provider and a patient from
being required under Medi-Cal for services appropriately provided through
telehealth, subject to reimbursement policies adopted by DHCS. Prohibits
DHCS from limiting the type of setting where services are provided for the
patient or by the health care provider for the purposes of payment for covered
treatment or services provided through telehealth. [WIC §14132.72]

4) Provides that, to the extent that federal financial participation (FFP) is available,
face-to-face contact between a health care provider and a patient is not required
under the Medi-Cal program for health care services provided by asynchronous
store and forward, as defined, subject to the billing and reimbursement practices
developed by DHCS. [WIC §14132.725]

5) Defines “asynchronous store and forward” to mean the transmission of a
patient’s medical information from an originating site to the health care
provider at a distant site. [BPC §2290.5]

6) Defines “telehealth” to mean the mode of delivering health care services and
public health via information and communication technologies to facilitate the
diagnosis, consultation, treatment, education, care management, and self-
management of a patient’s health care. Telehealth facilitates patient self-
management and caregiver support for patients and includes synchronous
interactions and asynchronous store and forward transfers. [BPC §2290.5]

This bill:

1) Requires electronic consultation (e-consult) services provided by an enrolled
Medi-Cal provider, including a FQHC or RHC provider, to be reimbursable
under Medi-Cal.
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Defines “e-consult” to mean interprofessional health record assessment and
management service initiated by a treating or requesting provider and delivered
by a consultative provider, including a written report to the patient’s treating or
requesting provider. Defines an e-consult service to involve a treating or
requesting provider sending information regarding the patient and a
consultation request to a consultative provider, usually a specialist provider,
who may then respond in any of a number of ways, including providing
requested feedback, asking for additional information, recommending certain
studies or examinations, or initiating the scheduling of an appointment.

Requires DHCS to seek any federal waivers and approvals necessary to
implement this bill. Requires DHCS to implement this bill only to the extent
federal approval and FFP is obtained.

Makes legislative findings and declarations regarding the benefits of e-consult
services to patients and to the Medi-Cal program.

Comments

1) Author’s statement. According to the author, e-consult services are truly a

2)

patient centered innovation. They offer timely resolutions for patients who may
otherwise wait months to see a specialist for something that may not require an
appointment in the first place. Currently, e-consult services are reimbursable for
providers at the distant site, who are usually the specialist providers. However,
the primary care provider at the originating site is not able to bill for this
telehealth service. Both providers are bringing expertise to the table when
discussing the patient’s condition, but only the specialist is reimbursed for their
time. It can be difficult to get an appointment with your general practitioner at
the local clinic, let alone a specialist appointment, since specialty care is
stressed everywhere in the health care industry. Use of an e-consult would
determine if a physical visit is needed, saving patient’s time and money. This
also gets the patient’s concerns addressed more quickly for non-urgent medical
conditions. This bill requires Medi-Cal to reimburse all participating primary
care providers, including those who operate out of an FQHC or RHC, for e-
consult services. This bill will not only create equity for the primary care
provider, but most importantly, will improve care for the patient.

Telehealth and e-consult services. Medi-Cal provides reimbursement for
covered treatments and services provided through telehealth, subject to certain
procedures and guidelines. Mechanisms for delivering telehealth can include
video conferencing, patient monitoring through electronic devices, and store
and forward technologies. One type of telehealth services is asynchronous store
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and forward, which refers to the practice of transmitting a patient’s medical
information from an originating site to the health care provider at a distant site.

Under DHCS’ current telehealth policy, e-consults are a covered service under
the auspice of store and forward. DHCS’ billing manual defines e-consults as
asynchronous health record consultation services that provide an assessment
and management service in which the patient’s treating health care practitioner
(attending or primary) requests the opinion or treatment advice of another
health care practitioner (consultant) with specific specialty expertise to assist in
the diagnosis and management of the patient’s health care needs without patient
face-to-face contact with the consultant. E-consults between health care
providers are designed to offer coordinated multidisciplinary case reviews,
advisory opinions and recommendations of care. E-consults are permissible
only between health care providers. Only the health care provider at the distant
site (the consulting specialist) may bill for the e-consult visit. Current policy
prohibits FQHCs and RHCs from billing for an e-consult, regardless of whether
it is the patient’s treating health care practitioner or the distant site specialist.

3) FOQHCs and RHCs. FQHCs and RHCs are clinics that meet federally defined
qualifications and furnish specified services. FQHCs provide outpatient
preventive and primary health care services to medically underserved
populations. RHCs also provide outpatient primary care services and must be
located within a designated medically underserved area. Payment rules for
FQHCs and RHCs differ from those for other providers. State and federal law
requires that FQHCs and RHCs are paid for each patient visit, a cost-based per-
visit rate known as a prospective payment system (PPS). Medi-Cal managed
care plans (MCPs), which must make FQHCs and RHCs available to their
members, make payments to the FQHC and RHC. DHCS also makes a “wrap
around” payment that makes up the difference between the managed care plan
payment and the FQHC or RHC’s full per-visit PPS rate. Federal law offers
states flexibility in defining which services are included in a visit, the number
of visits an FQHC or RHC can bill per member per day, and the types of health
care professionals that qualify for a face-to-face visit under PPS.

SB 147 (Hernandez, Chapter 760, Statutes of 2015) authorized a three-year
Alternative Payment Methodology (APM) pilot program for county and
community-based FQHCs. The purpose was to move the clinics away from
volume-based, PPS to a more flexible payment methodology that would enable
“non-traditional” services like integrated primary and behavioral health visits
on the same day, group visits, email visits, phone visits, community health
worker contacts, case management, and case coordination across systems. In
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2016, DHCS submitted a concept paper for the APM pilot program to the
Center for Medicare and Medicaid Services (CMS), but CMS indicated the
proposal did not comply with federal APM requirements. In February 2018,
DHCS announced that the APM pilot would not go forward for the foreseeable
future.

4) DHCS post-COVID 19 telehealth policy recommendations. As a result of the
COVID-19 public health emergency (PHE), DHCS implemented broad
telehealth flexibilities offered under a myriad of federal waivers and
flexibilities. On February 2, 2021, DHCS released a set of telehealth policy
recommendations to maintain some of the temporary PHE policy changes and
implement new telehealth policies after the conclusion of the PHE. According
to DHCS, reimbursement for e-consults will be subject to a separate fee
schedule that will likely be available for both the attending or primary care
provider and the consulting specialist. However, FQHCs and RHCs will not be
eligible for reimbursement for these services under fee-for-service or PPS.
DHCS also states its intent to engage with interested FQHC and RHC
stakeholders regarding the use of e-consults and other telehealth services in the
context of an APM discussion.

Related/Prior Legislation

AB 2164 (Rivas, 2020) would have allowed FQHCs and RHCs to establish a
patient who is located within the federal designated service area of the FQHC and
RHC through synchronous interaction or asynchronous store and forward as of the
date of service, under specified conditions. AB 2164 was vetoed by Governor
Newsom, who wrote in his veto message: “While I am supportive of utilizing
telehealth to increase access to primary and specialty care services, DHCS is
currently in the process of evaluating its global telehealth policy to determine what
temporary flexibilities should be extended beyond the COVID-19 pandemic.
Changes to FQHC and RHC telehealth is better considered within the context of a
global assessment around telehealth in the state of California. Further, the cost of
these changes is also more appropriately considered alongside other policy changes
in the budget process next year.”

AB 744 (Aguiar-Curry, Chapter 867, Statutes of 2019) required health care
contracts after January 1, 2021, to specify that the health plan or insurer is required
to cover and reimburse diagnosis, consultation, or treatment delivered through
telehealth on the same basis and to the same extent that the plan or insurer is
responsible for coverage and reimbursement for the same service provided through
in-person diagnosis, consultation, or treatment. Deleted the definition of



SB 365
Page 6

teleophthalmology, teledermatology, and teledentistry by store and forward” in
Medi-Cal law, and replaced references to “teleophthalmology, teledermatology,
and teledentistry” with health care services provided by asynchronous store and
forward, as specified so that the law now, prohibits face-to-face contact between a
health care provider and a Medi-Cal patient for health care services that are
appropriately provided by store and forward, to the extent that FFP is available,
subject to billing and reimbursement policies developed by DHCS.

AB 1494 (Aquiar-Curry, Chapter 829, Statutes of 2019) prohibited face-to-face
contact or a patient’s physical presence on the premises of an enrolled community
clinic, as specified, to be required for services provided to a Medi-Cal beneficiary
during or immediately following a state of emergency. Required DHCS on or
before July 1, 2020, to issue and publish on its Website guidance to facilitate
reimbursement for services provided by enrolled community clinics to a Medi-Cal
beneficiary during or immediately following a state of emergency.

FISCAL EFFECT: Appropriation: No Fiscal Com.: Yes Local: No

According to the Senate Appropriations Committee, DHCS estimates that this bill
will result in indeterminate, but significant costs to the Medi-Cal program and the
State GF because Medi-Cal does not currently reimburse FQHC or RHC for e-
consult and does not currently have a mechanism to do so. SB 365 is contingent
upon DHCS obtaining necessary federal approval and FFP, which DHCS does not
believe CMS will approve. However, should CMS grant DHCS the necessary
approvals, the services authorized under this bill would be reimbursed 50% from
the General Fund, and 50% from the Federal Fund.

SUPPORT: (Verified 10/12/21)

BluePath Health (source)

AARP

Adventist Health

Anthem Blue Cross

AristaMD

California Academy of Family Physicians
California Association for Nurse Practitioners
California Association of Public Hospitals & Health Systems
California Health & Wellness

California Medical Association

California Psychological Association
CaliforniaHealth+ Advocates

CalViva Health
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Camarena Health

Central California Alliance for Health
Central Valley E-Consult Coalition
Confermed

Dependency Legal Services
E-Consult Workgroup

Health Net

Hubmd

Inland Empire Health Plan

L.A. Care Health Plan

Local Health Plans of California
OCHIN, Inc.

Safety Net Connect

San Joaquin County Clinics

South Central Family Health Center
Thea Health

OPPOSITION: (Verified 10/12/21)

Department of Health Care Services

ARGUMENTS IN SUPPORT: This bill is sponsored by BluePath Health.
BluePath Health writes that Medi-Cal beneficiaries continue to lack access to
specialty care and that e-consult offers a foundational strategy to alleviate specialty
access issues, in addition to improved provider work quality and satisfaction, and
cost savings for the health system. BluePath Health cites multiple studies in its
statement that e-consults have demonstrated improved access and timeliness of
care, high level of provider satisfaction, and improved efficiency. They conclude
that primary care provider reimbursement for e-consult will make this service more
accessible to our safety net providers across the state, and will result increased
adoption across the state. L.A. Care Health Plan also supports this bill. They write
that in areas with limited access to care, such as rural areas, e-consults offer a
much-needed opportunity for patients and primary care providers alike. L.A. Care
Health Plan states that primary care provider reimbursement can improve the
opportunity for the patient to receive appropriate care from their clinic without
having to drive potentially hundreds of miles to see a specialist. They argue that for
FQHCs and RHCs providers caring for the most underserved populations, keeping
patients is critical to their funding structure. FQHCs are obligated to care for
patients regardless of their insurance status or ability to pay, so they often see the
most vulnerable patients who likely do not have the ability to travel to a specialist
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many miles away. L.A. Care Health Plan states that this bill will result in
significant improvements in wait times for specialist visits.

ARGUMENTS IN OPPOSITION: This bill is opposed by the Department of
Health Care Services. The Department of Health Care Services states that it
opposes this bill because this bill (1) includes a definition of e-consult that is
inconsistent with federal law; (2) the CMS confirmed that e-consult services are
not separately reimbursable for FQHCs and RHCs; and, (3) the cost of physician
services, including e-consult services, may already be included in the Prospective
Payment System and, therefore, billing a separate visit would result in improper
Medi-Cal payments for the service.

GOVERNOR'S VETO MESSAGE:

SB 365 would require an "e-consult" provided by an enrolled Medi-Cal
provider, including a Federally Qualified Health Center (FQHC) and Rural
Health Clinics (RHC) to be reimbursed under Medi-Cal.

Current Medi-Cal reimbursement policy allows for a health care provider to bill
for an e-consult when the benefits or services delivered meet the procedural
definition and components of the Current Procedural Terminology (CPT) code
set and requirements in the Department of Health Care Services (DHCS) Medi-
Cal provider manual.

SB 365's definition of e-consult services is inconsistent with federal law, which
explicitly states that reimbursement for visits in FQHCs and RHCs is only
permitted between a FQHC and RHC billable provider and a patient. Moreover,
the Centers for Medicare and Medicaid Services has communicated to DHCS
that e-consult services are not separately reimbursable to FQHCs and RHCs
because a patient is not included during the encounter. As a result, the state
would not be entitled to federal matching funds for e-consult services
reimbursed separately to FQHCs and RHCs.

ASSEMBLY FLOOR: 78-0, 9/1/21

AYES: Aguiar-Curry, Arambula, Bauer-Kahan, Bennett, Berman, Bigelow,
Bloom, Boerner Horvath, Bryan, Burke, Calderon, Carrillo, Cervantes, Chau,
Chen, Chiu, Choi, Cooley, Cooper, Cunningham, Megan Dahle, Daly, Davies,
Flora, Fong, Frazier, Friedman, Gabriel, Gallagher, Cristina Garcia, Eduardo
Garcia, Gipson, Lorena Gonzalez, Gray, Grayson, Holden, Irwin, Jones-Sawyer,
Kalra, Kiley, Lackey, Lee, Levine, Low, Maienschein, Mathis, Mayes, McCarty,
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Medina, Mullin, Muratsuchi, Nazarian, O'Donnell, Patterson, Petrie-Norris,
Quirk, Quirk-Silva, Ramos, Reyes, Luz Rivas, Robert Rivas, Rodriguez, Blanca
Rubio, Salas, Santiago, Seyarto, Smith, Stone, Ting, Valladares, Villapudua,
Voepel, Waldron, Ward, Akilah Weber, Wicks, Wood, Rendon

NO VOTE RECORDED: Nguyen

Prepared by: Kimberly Chen/ HEALTH /(916) 651-4111
10/20/21 11:40:37

L END xkkk



	LocationBegin
	LocationEnd
	VotesBegin
	VotesEnd
	VoteInformation
	AnalysisBegin
	GovernorVetoMsgStart
	FloorVoteSummary



