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  DESIGN-BUILD CONTRACTING: COMPLIANCE WITH THE FEDERAL AMERICANS 

WITH DISABILITIES ACT OF 1990 

 

Allows cities and counties to use design-build for contracts that are necessary to comply with 

Americans with Disabilities Act requirements. 

 

Background  

Design-build.  The Local Agency Public Construction Act (the Act) generally requires local 

agencies to invite bids for construction projects and award contracts to the lowest responsible 

bidder.  Local agencies typically use the traditional design-bid-build method for constructing 

public works.  This approach splits construction projects into two distinct phases: design and 

construction.  During the design phase, the local agency prepares detailed project plans and 

specifications using its own employees or by hiring outside architects and engineers.  Once 

project designs are complete, local agencies invite bids from the construction community and 

award the contract to the lowest responsible bidder. 

By contrast, state law allows state and local officials, until January 1, 2025, to use the design-

build method for contracts in excess of $1 million to procure both design and construction 

services from a single company before the development of complete plans and specifications.  

Under design-build, the agency contracts with a single entity—which can be a single firm, a 

consortium, or a joint venture—to design and construct a project.  The Department of General 

Services, the California Department of Corrections and Rehabilitation, cities, counties, transit 

districts, special districts operating wastewater, water recycling, or solid waste management 

facilities, and certain health care districts may use design-build for projects that are for 

construction or improvement of a building or buildings, county sanitation wastewater treatment 

facilities, or park and recreational facilities.  Cities and counties cannot use design-build for the 

construction of other infrastructure, including, streets and highways, public rail transit, or water 

resources facilities and infrastructure.   

Originally, the authorization for state agencies and local governments to use design-build were 

dispersed throughout state law in separate code sections.  In 2014, the Legislature consolidated 

these provisions into consistent, generally-applicable statutes (SB 785, Wolk, 2014).  SB 785 

outlined a standardized design-build procurement process in which the awarding authority may 

prepare a list of qualified or short-listed entities, based on specified criteria.  Once a list of 

qualified or short-listed entities is complete, the awarding authority may prepare a request for 

proposals (RFP) that invite prequalified or short-listed entities to submit competitive sealed 

proposals in the manner the awarding authority prescribes.  
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Before inviting bids, the agency prepares documents that describe the basic concept of the 

project, as opposed to a complete set of drawings and specifications of the final product.  In the 

bidding phase, the agency typically evaluates bids on a low-bid or best-value basis, incorporating 

technical factors, such as qualifications and design quality, in addition to price.  For projects 

utilizing low bid as the selection method, the awarding authority must award the contract to the 

lowest responsible bidder. 

For projects utilizing best value as a selection method, proposals must be evaluated using only 

the criteria and selection procedures specifically identified in the RFP.  For example, projects 

that utilize best value do not only take cost into consideration; owners use a variety of factors 

(e.g. past performance, safety, financial capacity) to ensure the bid is awarded to the proposal 

that offers the best value to the public.  The awarding authority may reserve the right to request 

revisions and conduct negotiations with responsive proposers, if the authority specifies in the 

RFP how it will ensure that negotiations are conducted in good faith.  The authority may hold 

discussions or negotiations with responsive proposers using the process specified in the RFP.  

The awarding authority ranks responsive bidders based on the specified best-value criteria, and 

must award the contract to the bid that offers the best value to the public.  Upon issuance of a 

contract award, the awarding authority must publicly announce its award, identifying the design-

build entity to which it made the award, along with a written decision supporting its contract 

award and stating the basis of the award.  

The state’s design-build statutes also requires the use of a skilled-and-trained workforce, the 

issuance of performance bonds, insurance coverage, and identification of subcontractors that will 

complete at least one-half of 1% of the value of a contract. 

Design-build for ADA projects.  The federal Americans with Disabilities Act (ADA) 

establishes civil rights protections for individuals with physical and mental disabilities and 

guarantees them with equal opportunities and access in areas such as public accommodations, 

transportation, and state and local government services.   

In 2017, the City of Long Beach settled a class action lawsuit that required it to: 

 Build up to 4,500 missing curb ramps by December 31, 2022;  

 Spend up to $50 million to repair approximately 16,000 curb ramps that are damaged or 

otherwise inaccessible to disabled individuals;  

 Spend up to $125 million to remedy broken sidewalks and crosswalks within 30 years of 

the settlement; and,  

 Reserve more than $5 million during the first 10 years of the settlement period to make 

specific infrastructure fixes that residents with disabilities will be able to request. 

AB 2932 (O’Donnell, 2020) allowed the City of Long Beach to use design-build for curb ramps 

to comply with the ADA.  The bill limited the city’s use of this authority to no more than 3,000 

ramps, with the total cost not to exceed $20 million dollars per year, and requires the city to 

complete these ramps by January 1, 2025.  The city wanted to use design build to expedite the 

construction of the remaining curb ramps to meet the December 2022 deadline set by the 

settlement.  Because of the existing limitations on design-build, which excludes streets and 

highways, the City of Long Beach needed specific authority to use design-build for their curb-

ramp projects. 
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The author wants to allow all cities and counties to use design-build for projects necessary for 

ADA compliance.   

Proposed Law 

Senate Bill 1354 allows cities and counties to use design-build for contracts that are necessary to 

comply with ADA requirements with the approval of their governing body. 

State Revenue Impact 

No estimate.  

Comments 

1.  Purpose of the bill.  According to the author, “California needs a more efficient pathway to 

provide infrastructure that will make government buildings more accessible to all members of 

the public.  Creating accessibility to more structures is a practical use of taxpayer dollars, and 

using the design-build process could help those taxpayer dollars go farther.  The current process 

for building ADA compliant infrastructure is difficult for contractors, cities, and counties 

because they are limited to traditional government procurement procedures that can be tedious 

and long, causing unnecessary delays in project completion.  The design-build process is a more 

cost effective and faster way for projects to be completed.  Existing law exclusively allows cities 

and counties to use the design-build process for a limited list of specific construction projects.  

SB 1354 will allow cities and counties to use the design-build procurement process to award 

contracts for construction of projects that are necessary in order to comply with federal ADA 

standards.  By expanding these permissions to be statewide, there will be a quicker and cheaper 

opportunity for government buildings to pursue construction projects that will make their 

buildings ADA compliant and accessible to all community members.”  

2.  Continuing the trend.  The Legislature enacted SB 785 (Wolk, 2014) to outline a standardized 

design-build procurement process.  SB 1354 follows several other measures previously enacted 

by the Legislature that allow certain agencies to use design-build for projects that other agencies 

cannot.  Two years ago, the Legislature enacted AB 2932 (O’Donnell) for the City of Long 

Beach, with approval of its city council, to use design-build for curb ramps to comply with ADA 

requirements.  In addition to AB 2932, the Legislature approved, and the Governor signed, AB 

2654 (Quirk-Silva, 2018) which authorized the County of Orange, with approval from the county 

board of supervisors, to use design-build for flood protection, beach, and bikeway improvements.  

In 2017, the Legislature enacted AB 851 (Caballero) which authorized the Santa Clara Valley 

Water District, with approval from its governing board, to use design-build for projects such as 

habitat restoration, flood protection improvements, and groundwater recharge or storage 

facilities.  While these bills do not change the procurement process, they do allow certain 

agencies contracting flexibility that other agencies do not enjoy.  In this case, SB 1354 extends 

additional flexibility to cities and counties, but does not extend the same authority to special 

districts that may also have ADA projects to complete.  Should the Legislature continue to 

provide some agencies with more contracting flexibility for specific types of projects?  Or, 

should the Legislature review how local agencies have made use of the various contracting 

processes it has authorized, and assess whether local agencies should be able to decide which 

specific process to use provided that it meets certain standards?   
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3.  What’s a project?  The measure allows cities and counties to use design-build for projects 

necessary to comply with ADA requirements, but does not define what kind of projects those 

are.  This would leave it in the hands of local agencies to decide whether any single project falls 

into that category or not.  The Committee may wish to consider whether to provide more 

guidance on what constitutes a project necessary to comply with ADA requirements.   

 

4.  The sun is setting.  SB 1354 allows cities and counties to use the existing design-build process 

for ADA projects.  The broader authority in existing law to use design-build sunsets on January 

1, 2025, giving cities and counties two years to decide whether to use design-build for these 

projects.  The sunset date might not provide all cities and counties enough time to implement a 

new procurement process for these projects.  However, the existing sunset for design-build 

allows the Legislature to assess how local agencies have used this broader authority, and whether 

it should adjust the type of projects that can use design-build or change the procurement process.  

The Committee may wish to consider whether to allow additional projects to use design-build 

until it decides whether to extend the design-build sunset. 

5.  Mandate.  The California Constitution requires the state to reimburse local governments for 

the costs of new or expanded state mandated local programs.  Because SB 1354 expands the 

definition of a crime, Legislative Counsel says that the bill imposes a new state mandate.  SB 

1354 disclaims the state's responsibility for providing reimbursement because the costs are due to 

expanding a crime. 

Support and Opposition (3/14/22) 

Support:  None submitted. 

Opposition:  None submitted. 

-- END -- 


