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SENATE THIRD READING 

SB 1228 (Wiener) 

As Amended  August 15, 2022 

Majority vote 

SUMMARY 

Establishes protections for DNA (deoxyribonucleic acid) evidence that is collected directly from 

a victim of or witness to a crime and for DNA samples collected from intimate partners for the 

purpose of exclusion from criminal charges, as specified. 

Major Provisions 
1) Provides that the following procedures apply to those known reference samples of DNA from 

a victim of a crime or alleged crime, and to known reference samples of DNA from any 

individual that were voluntarily provided for the purpose of exclusion, as well as to any 

profiles developed from those samples: 

a) Requires law enforcement agencies and their agents to use DNA samples or profiles only 

for purposes directly related to the incident being investigated; 

b) Prohibits a law enforcement agency or agent thereof from comparing any these samples 

or profiles with DNA samples or profiles that do not relate to the incident being 

investigated; 

c) Prohibits a law enforcement agency or agent thereof from including any of these DNA 

profiles in a database that allows these sample to be compared to or matched with profiles 

derived from DNA evidence obtained from crime scenes; 

d) Prohibits a law enforcement agency or agent thereof from providing any other person or 

entity with access to any of these DNA samples or profiles, unless that person or entity 

agrees to abide by the statutory restrictions on the use and disclosure of that sample or 

profile; 

e) Provides that any part of a DNA sample that remains after the requested testing or 

analysis has been performed shall be securely stored and may only be used in accordance 

with the restrictions on use and disclosure of the sample, as specified; 

f) Prohibits an agent of a law enforcement agency from providing any part of these DNA 

samples to any person or entity other than the law enforcement agency that provided 

them, except portions of those remaining DNA samples may be provided to the defendant 

when authorized by court order;  

g) Provides that a person whose DNA profile has been voluntarily provided for purposes of 

exclusion shall have their searchable database profile expunged from all public and 

private databases if the person has no past or present offense or pending charge which 

qualifies that person for inclusion within the state's DNA and Forensic Identification 

Database and Databank Program; 

h) Provides that crime laboratories are not prohibited from collecting, retaining, and using 

for comparison purposes in multiple cases the following DNA profiles: 
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i) The DNA profiles from persons whose proximity or access to DNA case evidence 

during the collection, handling, or processing of that evidence might result in DNA 

contamination, as specified, if these kinds of elimination samples are voluntarily 

provided with written consent for their use as quality assurance or control samples, or 

if the elimination samples are obtained as a condition of employment with written 

consent, so that the crime laboratory can assure reliable results; 

 

ii) The DNA profiles from persons associated with the manufacturing or production of 

consumable supplies or reagents or positive control samples used in laboratory 

testing, if these kinds of elimination samples are voluntarily provided with written 

consent; and,  

iii) The DNA profiles that may be incidentally encountered on consumable supplies or 

reagents such as plastic tubes, plastic plates, swabs, and buffers. 

i) Provides that the requirement for written consent for voluntary elimination samples does 

not preclude a DNA testing laboratory from retaining the voluntary quality assurance or 

control samples that were provided without written consent by persons prior to the 

enactment of this section, or if the laboratory is otherwise required to retain such case 

samples by another provision of law; 

j) Provides that a DNA testing laboratory is not precluded from conducting a limited 

comparison of samples that were analyzed concurrently in order to evaluate the DNA 

typing results for potential contamination, determine the source of contamination when 

detected, and to ensure that the contaminating profiles were not misidentified as DNA 

profiles from putative perpetrators; and, 

k) Provides that the bill's provisions do not affect the inclusion of samples in state DNA 

databases, as specified, the use of state DNA databases for identifying missing persons, 

the compliance with provisions of law that allow the release of samples for 

postconviction testing, or the use of reference samples from a suspect lawfully collected 

in a manner that does not violate the provisions of this bill. 

2) Defines "incident being investigated" as the crime or alleged crime that caused a law 

enforcement agency or agent to analyze or request a DNA sample from a victim of or witness 

to that crime or alleged crime. 

3) Defines "agent" of a law enforcement agency to include any person or entity that the agency 

provides with access to a DNA sample collected directly from the person of a victim of or 

witness to a crime or alleged crime, or to any profile developed from those samples, 

including, but not limited to, public or private DNA testing facilities. 

4) Provides that a "victim" or "witness" does not include any person who is a target of the 

investigation of the incident being investigated, if law enforcement agents have probable 

cause to believe that person has committed a public offense relating to the incident under 

investigation. 

5) Provides that a sample is "voluntarily provided for the purpose of exclusion" if law 

enforcement agents do not consider the individual to be a suspect and have requested a 
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voluntary DNA sample in order to exclude that person's DNA profile from consideration in 

the current investigation. 

6) Provides that this section does not apply to evidence arising from the victim that is biological 

material that is not the victim's own and is not from an individual who voluntarily provided a 

reference sample for exclusion, such as DNA transferred from an assailant.   

7) Requires that DNA collected directly from a victim of sexual assault, and samples of DNA 

collected from any individual that were voluntarily provided for the purpose of exclusion, be 

protected as specified. 

COMMENTS 

Need for the Bill: In February 2022, the San Francisco District Attorney's Office announced it 

had learned that the San Francisco Police Department was running the DNA of victims of crimes 

against their local database of unsolved crimes and criminal offenses. Chesa Boudin, the San 

Francisco District Attorney, and other local officials quickly condemned the process over 

concerns that it would dissuade victims of sexual assault and other violent crimes from coming 

forward. (Paybarah, Victim's Rape Kit Was Used to Identify Her as a Suspect in Another Case, 

N.Y. Times (Feb. 15, 2022) <https://www.nytimes.com/2022/02/15/us/san-francisco-police-

rape-kit-dna.html> [last visited June 2, 2022].) 

This bill would ensure that a DNA sample from a victim of or witness to a crime, and of the 

intimate partners or family members of a victim for or witness to a crime who provide a DNA 

sample for purposes of exclusion, is used only for the purposes directly related to the incident 

being investigated. There is some precedent for such limitations. For example, existing law 

prohibits a voluntary DNA sample taken directly from minor, and the DNA profile information 

from that voluntary DNA sample, to be searched, analyzed, or compared to DNA samples or 

profiles in the investigation of crimes other than the investigation of the crime for which the 

sample was taken, unless that additional use is permitted by a court order. (Welfare and 

Institutions Code Section 625.4(g)) 

This bill would also prohibit law enforcement agencies, or their agents, from comparing these 

samples or profiles with those in unrelated incidents; from including the samples in databases 

that allow for their comparison to or matching with profiles obtained at other crimes scenes; and 

from providing the samples or profiles to third parties without a prior agreement that that party 

agrees to the limitations on their use. Under this bill, an agent of law enforcement must return 

any remaining part of the DNA sample to the law enforcement agency after testing and/or 

analyzing it, and the agent may not share the samples with any agency other than that one that 

provided it. Moreover, a person's searchable database profile must be expunged from public and 

private databases if they have no past or present offense or pending charge, as specified. Finally, 

the prohibitions under this bill do not apply to a suspect in the incident whose sample was 

developed from biological material taken from victim that is neither the victim's nor that of an 

individual who voluntarily provided a reference sample for purposes of exclusion  

According to the Author 
"Currently, a sexual assault survivor can submit to a sexual assault examination in order to 

collect DNA evidence that may help identify the perpetrator. As part of the examination, 

reference samples of a survivor's own DNA are collected in order to distinguish the survivor's 

DNA from that of the perpetrator. Individuals who have close contact with the survivor – such as 

https://www.nytimes.com/2022/02/15/us/san-francisco-police-rape-kit-dna.html
https://www.nytimes.com/2022/02/15/us/san-francisco-police-rape-kit-dna.html
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consensual sexual partners, the survivor's live-in family members, or household members—may 

also submit DNA reference samples to differentiate their DNA from that of the perpetrator. 

"SB 1228 will protect victims and their privacy by prohibiting their DNA profiles collected from 

being used for any purpose other than aiding in the incident being investigated." 

Arguments in Support 
According to California Public Defenders Association, "AB 1228 would create procedures for 

reference samples of DNA provided voluntarily by a victim or witness to a crime and voluntarily 

from intimate partners or family members of a victim or witness for the purpose of exclusion to 

ensure that law enforcement does not misuse the DNA samples. The bill would require that law 

enforcement agencies use these samples only for purposes directly related to the incident being 

investigated. Additionally, law enforcement agencies would be prohibited from comparing these 

samples with samples that do not relate to the incident being investigated, and from including 

these samples in databases that allow the samples to be compared to or matched with profiles 

derived from DNA evidence obtained from other crime scenes. This bill would require the 

Committee on Revision of the Penal Code to study whether additional steps are needed to protect 

the privacy of Californians who have submitted DNA samples and related profiles to law 

enforcement. 

"When victims of crime and witnesses provide DNA samples to help law enforcement solve 

crimes, they have a right to expect that law enforcement will not use their DNA for any other 

purpose. Nevertheless, law enforcement officials have been maintaining 'rogue' DNA databases 

which include DNA samples that are not ineligible to be uploaded to the Combined DNA Index 

System (CODIS database) because they do not meet the CODIS requirements. Law enforcement 

has uploaded DNA profiles obtained from samples provided by victims of a crime and witnesses 

to a crime for purposes of elimination to these rogue databases. Victims and witnesses have 

every right to expect that once their samples are used for elimination purposes, their samples will 

be destroyed, and their DNA profiles will not be used for any other purpose. In many 

jurisdictions, law enforcement has been uploading these profiles and using them to attempt to 

solve crimes. 

"In a recent well-publicized case, the San Francisco Police Department used DNA from a rape 

victim to solve another crime. Such conduct by law enforcement will disincentivize victims from 

reporting crimes and will cause witnesses to be unwilling to cooperate in investigations. 

"Additionally, the law that has developed in connection with the seizure of DNA from those 

arrested on felonies has relied on strict adherence to the rules governing the CODIS database. 

Permitting law enforcement to maintain these rogue databases with profiles from DNA samples 

obtained from victims and witnesses without informed consent arguably throws into doubt that 

entire line of cases." 

Arguments in Opposition 
According to the California Statewide Law Enforcement Association, "While we certainly 

understand the author's intention to protect individuals' privacy, we believe that limiting what 

DNA samples members of law enforcement are permitted to run through their databases would 

prove damaging to investigations. Many perpetrators of the most heinous crimes are discovered 

by running their DNA through cold case computers and DNA indexes. It is crucial that members 

of law enforcement have ample information at their disposal as they conduct investigations and 

protect the community." 
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FISCAL COMMENTS 

According to the Assembly Appropriations Committee, costs (General Fund (GF)) of $1.3 

million in fiscal year (FY) 2022-23, approximately $2 million in FY 2023-24, and $1.7 million 

annually thereafter to the Department of Justice (DOJ) in additional staff and resources to 

process and return DNA samples. According to the DOJ, the Division of Law Enforcement 

(DLE) and Bureau of Forensic Services (BFS) anticipates having to process and return 

approximately 53,333 DNA extracts to local law enforcement agencies. The estimate of 53,333 

is based on 40,000 unique DNA cases in BFS's case management system, of which one-third 

includes two reference samples. In addition to the existing cases, BFS anticipates processing 

5,733 DNA extracts annually. This is based on the average DNA cases per year of 4,300, and 

one-third having two reference samples.  In addition to the existing cases, BFS anticipates 

processing 5,733 DNA extracts annually. This is based on the average DNA cases per year of 

4,300, and one-third having two reference samples. 

VOTES 

SENATE FLOOR:  36-0-4 
YES:  Allen, Atkins, Bates, Becker, Borgeas, Bradford, Cortese, Dahle, Dodd, Durazo, Eggman, 

Glazer, Gonzalez, Grove, Hueso, Hurtado, Jones, Kamlager, Laird, Leyva, Limón, McGuire, 

Melendez, Min, Newman, Nielsen, Ochoa Bogh, Pan, Portantino, Roth, Skinner, Stern, Umberg, 

Wieckowski, Wiener, Wilk 

ABS, ABST OR NV:  Archuleta, Caballero, Hertzberg, Rubio 

 

ASM PUBLIC SAFETY:  7-0-0 
YES:  Jones-Sawyer, Lackey, Mia Bonta, Bryan, Quirk, Santiago, Seyarto 

 

ASM APPROPRIATIONS:  12-0-4 
YES:  Holden, Bryan, Calderon, Arambula, Mike Fong, Gabriel, Eduardo Garcia, Levine, Quirk, 

Robert Rivas, Akilah Weber, McCarty 

ABS, ABST OR NV:  Bigelow, Megan Dahle, Davies, Fong 

 

UPDATED 

VERSION: August 15, 2022 

CONSULTANT:  Andrew Ironside / PUB. S. / (916) 319-3744   FN: 0003484 




