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ASSEMBLY COMMITTEE ON PUBLIC SAFETY 

Reginald Byron Jones-Sawyer, Sr., Chair 

 

SB 1228 (Wiener) – As Amended April 18, 2022 

 

SUMMARY:  Establishes protections for DNA evidence that is collected directly from a victim 

of or witness to a crime and for DNA samples collected from intimate partners for the purpose of 

exclusion from criminal charges, as specified.  Specifically, this bill:  

 

1) Provides that the following procedures apply to those known reference samples of DNA from 

a victim of or witness to a crime or alleged crime, and to known reference samples of DNA 

from intimate partners or family members of a victim or witness voluntarily provided for the 

purpose of exclusion, as well as to any profiles developed from those samples: 

 

a) Requires law enforcement agencies and their agents to use DNA samples or profiles only 

for purposes directly related to the incident being investigated; 

 

b) Prohibits a law enforcement agency or agent thereof from comparing any these samples 

or profiles with DNA samples or profiles that do not relate to the incident being 

investigated; 

 

c) Prohibits a law enforcement agency or agent thereof from including any of these DNA 

profiles in a database that allows these sample to be compared to or matched with profiles 

derived from DNA evidence obtained from crime scenes; 

 

d) Prohibits a law enforcement agency or agent thereof from providing any other person or 

entity with access to any of these DNA samples or profiles, unless that person or entity 

agrees to abide by the restrictions on the use and disclosure of that sample or profile; 

 

e) Requires every agent of a law enforcement agency to return any remaining part of every 

DNA sample to that law enforcement agency promptly after it has performed the 

requested testing or analysis of that sample. 

 

f) Prohibits an agent of a law enforcement agency from providing any of these DNA 

samples to any person or entity other than the law enforcement agency that provided 

them; and, 

 

g) Provides that a person whose DNA profile has been voluntarily provided for purposes of 

exclusion shall have their searchable database profile expunged from all public and 

private databases if the person has no past or present offense or pending charge which 

qualifies that person for inclusion within the state’s DNA and Forensic Identification 

Database and Databank Program. 
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2) Defines “incident being investigated” as the crime or alleged crime that caused a law 

enforcement agency or agent to analyze or request a DNA sample from a victim of or witness 

to that crime or alleged crime. 

 

3) Defines “agent” of a law enforcement agency to include any person or entity that the agency 

provides with access to a DNA sample collected directly from the person of a victim of or 

witness to a crime or alleged crime, or to any profile developed from those samples, 

including, but not limited to, public or private DNA testing facilities. 

 

4) Provides that a “victim” or “witness” does not include any person who is a target of the 

investigation of the incident being investigated, if law enforcement agents have probable 

cause to believe that person has committed a public offense relating to the incident under 

investigation. 

 

5) Provides that a sample is “voluntarily provided for the purpose of exclusion” if law 

enforcement agents do not consider the individual to be a suspect and have requested a 

voluntary DNA sample in order to exclude that person’s DNA profile from consideration in 

the current investigation. 

 

6) Provides that this section does not apply to evidence arising from the victim that is biological 

material that is not the victim’s own and is not from an individual who voluntarily provided a 

reference sample for exclusion, such as DNA transferred from an assailant.   

 

7) Requires that DNA collected directly from a victim of sexual assault, and samples of DNA 

collected from intimate partners or family members of a victim or witness voluntarily 

provided for the purpose of exclusion, be protected as specified. 

 

EXISTING LAW:   

 

1) Specifies that nothing in the DNA and Forensic Identification and Database Act shall limit or 

abrogate any existing authority of law enforcement officers to take, maintain, store, and 

utilize DNA or forensic identification markers, blood specimens, buccal swab samples, saliva 

samples, or thumb or palm print impressions for identification purposes. (Pen. Code, § 300.) 

 

2) Specifies that a person whose DNA profile has been included in state’s DNA and Foresnic 

Identification Database and Data Bank Program shall have his or her DNA specimen and 

sample destroyed and searchable database profile expunged from the data bank program if 

the person has no past or present offense or pending charge which qualifies that person for 

inclusion within the data bank and there otherwise is no legal basis for retaining the specimen 

or sample or searchable profile. (Pen. Code, § 299, subd. (b).) 

 

3) Provides that a voluntary DNA reference sample taken directly from a minor, as specified, 

and the DNA profile information from that voluntary DNA reference sample shall not be 

searched, analyzed, or compared to DNA samples or profiles in the investigation of crimes 

other than the investigation or investigation from which it was taken, unless that additional 

use is permitted by a court order. (Welf. & Inst. Code, § 625.4, subd. (g).) 

 

4) Creates the Sexual Assault Victims’ DNA Bill of Rights, which regulates the timing of the 

testing of samples taken from a sexual assault victim including duties of crime labs and how 
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the samples shall be upload to the Combined DNA Index System (CODIS). (Pen. Code, § 

680.) 

 

5) Provides that all DNA and forensic identification profiles and other identification 

information retained by the Department of Justice (DOJ) are exempt from any law requiring 

disclosure of information to the public and shall be confidential. (Pen. Code, § 299.5.) 

 

6) Provides that the DOJ, through its DNA Laboratory, is responsible for the management and 

administration of the state’s DNA and Forensic Identification Database and Data Bank 

Program and for liaising with the Federal Bureau of Investigation (FBI) regarding the state’s 

participation in a national or international DNA database and data bank program, such as the 

CODIS, that allows the storage and exchange of DNA records submitted by state and local 

forensic DNA laboratories nationwide.  (Pen. Code, § 295, subd. (g).) 

 

7) Provides that the DOJ DNA Laboratory is to serve as a repository for blood specimens, 

buccal swab, and other biological samples collected and is required to analyze specimens and 

samples and store, compile, correlate, compare, maintain, and use DNA and forensic 

identification profiles and records related to the following: 

 

a) Forensic casework and forensic unknowns;  

 

b) Known and evidentiary specimens and samples from crime scenes or criminal 

investigations;  

 

c) Missing or unidentified persons;  

 

d) Persons required to provide specimens, samples, and print impressions;  

 

e) Legally obtained samples; and, 

 

f) Anonymous DNA records used for training, research, statistical analysis of populations, 

quality assurance, or quality control. (Pen. Code, § 295.1, subd. (c)(1)-(6).) 

 

FISCAL EFFECT:  Unknown. 

 

COMMENTS:   

 

1) Author's Statement:  According to the author, “Currently, a sexual assault survivor can 

submit to a sexual assault examination in order to collect DNA evidence that may help 

identify the perpetrator. As part of the examination, reference samples of a survivor’s own 

DNA are collected in order to distinguish the survivor’s DNA from that of the perpetrator. 

Individuals who have close contact with the survivor—such as consensual sexual partners, 

the survivor’s live-in family members, or household members—may also submit DNA 

reference samples to differentiate their DNA from that of the perpetrator. 

 

“SB 1228 will protect victims and their privacy by prohibiting their DNA profiles collected 

from being used for any purpose other than aiding in the incident being investigated.” 
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2) Need for the Bill: In February 2022, the San Francisco District Attorney’s Office announced 

it had learned that the San Francisco Police Department was running the DNA of victims of 

crimes against their local database of unsolved crimes and criminal offenses. Chesa Boudin, 

the San Francisco District Attorney, and other local officials quickly condemned the process 

over concerns that it would dissuade victims of sexual assault and other violent crimes from 

coming forward. (Paybarah, Victim’s Rape Kit Was Used to Identify Her as a Suspect in 

Another Case, N.Y. Times (Feb. 15, 2022) <https://www.nytimes.com/2022/02/15/us/san-

francisco-police-rape-kit-dna.html> [last visited June 2, 2022].) 

 

This bill would ensure that a DNA sample from a victim of or witness to a crime, and of the 

intimate partners or family members of a victim for or witness to a crime who provide a 

DNA sample for purposes of exclusion, is used only for the purposes directly related to the 

incident being investigated. There is some precedent for such limitations. For example, 

existing law prohibits a voluntary DNA sample taken directly from minor, and the DNA 

profile information from that voluntary DNA sample, to be searched, analyzed, or compared 

to DNA samples or profiles in the investigation of crimes other than the investigation of the 

crime for which the sample was taken, unless that additional use is permitted by a court 

order. (Welf. & Inst. Code, § 625.4, subd. (g).)  

 

This bill would also prohibit law enforcement agencies, or their agents, from comparing 

these samples or profiles with those in unrelated incidents; from including the samples in 

databases that allow for their comparison to or matching with profiles obtained at other 

crimes scenes; and from providing the samples or profiles to third parties without a prior 

agreement that that party agrees to the limitations on their use. Under this bill, an agent of 

law enforcement must return any remaining part of the DNA sample to the law enforcement 

agency after testing and/or analyzing it, and the agent may not share the samples with any 

agency other than that one that provided it. Moreover, a person’s searchable database profile 

must be expunged from public and private databases if they have no past or present offense 

or pending charge, as specified. Finally, the prohibitions under this bill do not apply to a 

suspect in the incident whose sample was developed from biological material taken from 

victim that is neither the victim’s nor that of an individual who voluntarily provided a 

reference sample for purposes of exclusion. 

 

3) Argument in Support:  According to California Public Defenders Association, “AB 1228 

would create procedures for reference samples of DNA provided voluntarily by a victim or 

witness to a crime and voluntarily from intimate partners or family members of a victim or 

witness for the purpose of exclusion to ensure that law enforcement does not misuse the 

DNA samples. The bill would require that law enforcement agencies use these samples only 

for purposes directly related to the incident being investigated. Additionally, law 

enforcement agencies would be prohibited from comparing these samples with samples that 

do not relate to the incident being investigated, and from including these samples in 

databases that allow the samples to be compared to or matched with profiles derived from 

DNA evidence obtained from other crime scenes. This bill would require the Committee on 

Revision of the Penal Code to study whether additional steps are needed to protect the 

privacy of Californians who have submitted DNA samples and related profiles to law 

enforcement. 

 

“When victims of crime and witnesses provide DNA samples to help law enforcement solve 

crimes, they have a right to expect that law enforcement will not use their DNA for any other 

https://www.nytimes.com/2022/02/15/us/san-francisco-police-rape-kit-dna.html
https://www.nytimes.com/2022/02/15/us/san-francisco-police-rape-kit-dna.html
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purpose. Nevertheless, law enforcement officials have been maintaining ‘rogue’ DNA 

databases which include DNA samples that are not ineligible to be uploaded to the Combined 

DNA Index System (CODIS database) because they do not meet the CODIS requirements. 

Law enforcement has uploaded DNA profiles obtained from samples provided by victims of 

a crime and witnesses to a crime for purposes of elimination to these rogue databases. 

Victims and witnesses have every right to expect that once their samples are used for 

elimination purposes, their samples will be destroyed, and their DNA profiles will not be 

used for any other purpose. In many jurisdictions, law enforcement has been uploading these 

profiles and using them to attempt to solve crimes. 

 

“In a recent well-publicized case, the San Francisco Police Department used DNA from a 

rape victim to solve another crime. Such conduct by law enforcement will disincentivize 

victims from reporting crimes and will cause witnesses to be unwilling to cooperate in 

investigations. 

 

“Additionally, the law that has developed in connection with the seizure of DNA from those 

arrested on felonies has relied on strict adherence to the rules governing the CODIS database. 

Permitting law enforcement to maintain these rogue databases with profiles from DNA 

samples obtained from victims and witnesses without informed consent arguably throws into 

doubt that entire line of cases.” 

 

4) Argument in Opposition:  According to the California Statewide Law Enforcement 

Association, “While we certainly understand the author’s intention to protect individuals’ 

privacy, we believe that limiting what DNA samples members of law enforcement are 

permitted to run through their databases would prove damaging to investigations. Many 

perpetrators of the most heinous crimes are discovered by running their DNA through cold 

case computers and DNA indexes. It is crucial that members of law enforcement have ample 

information at their disposal as they conduct investigations and protect the community.” 

 

5) Related Legislation: SB 916 (Leyva), would give the victim of a sexual assault the right to 

access the Department of Justice’s SAFE-T database involving their own forensic evidence 

kit and the status of the kit, including the information relating to the testing of evidence and 

DNA in state and federal databases. SB 916 is pending hearing in this Committee.  

 

6) Prior Legislation:  AB 1584 (Gonzalez Fletcher), Chapter 745, Statutes of 2018, prohibited 

a minor’s voluntarily given DNA from being searched, analyzed, or compared to DNA or 

profiles related to crimes other than the one for which it was taken. 

 

 

REGISTERED SUPPORT / OPPOSITION: 

 

Support 

 

ACLU California Action 

California Attorneys for Criminal Justice 

California Public Defenders Association 

Center on Juvenile and Criminal Justice 

Ella Baker Center for Human Rights 

Leda Health 
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Oakland Privacy 

San Francisco Democratic Party 

San Francisco Women's Political Committee 

Secure Justice 

 

Opposition 

 

California Statewide Law Enforcement Association 

 

Analysis Prepared by: Andrew Ironside / PUB. S. / (916) 319-3744


