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SUBJECT: Criminal procedure:  mental health diversion 

SOURCE: ACLU California Action 

DIGEST: This bill requires a court to consider granting a defendant mental 

health diversion if the defendant has been diagnosed with a mental disorder, as 

described, and states that the court shall find the mental disorder was a significant 

factor in the commission of the offense, as defined, unless there is clear and 

convincing evidence that it was not. 

Assembly Amendments: 

1) Delete the provision that provided that a decision by a judge to deny diversion 

would not be binding on any other judge subsequently assigned to the case at a 

later stage. 
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2) Require the court, if a defendant has been diagnosed with a  mental disorder, to 

find that the defendant’s mental disorder was a significant factor in the 

commission of a charged offense unless there is clear and convincing evidence 

that it was not a motivating factor, causal factor, or contributing factor to the 

alleged offense. 

3) Clarify that for any defendant who satisfies the eligibility requirements, the 

court must consider whether the defendant is suitable for pretrial diversion as 

provided in specified criteria. 

4) State that if the defendant is referred to a county mental health agency and the 

agency declares it is unable to provide services to the defendant, the declaration 

is not evidence that the defendant is unsuitable for diversion. Allow the 

declaration to be submitted via letter. 

5) Specify the period of diversion on a misdemeanor charge shall be no longer 

than one year. 

6) Incorporate recent changes to the statute made by SB 184 (Committee on 

Budget and Fiscal Review). 

7) Incorporate proposed changes to the statute by SB 1338 (Umberg) to avoid 

chaptering issues. 

ANALYSIS:  

Existing law: 

1) Authorizes diversion programs for specified crimes (Pen. Code, §§ 1000 et seq. 

for drug abuse; Pen. Code, § 1001.12 et seq. for child abuse; Pen. Code, §§ 

1001.70 et seq. for contributing to the delinquency of another, Pen. Code, §§ 

1001.60 et seq. for writing bad checks) and for specific types of offenders (Pen. 

Code, §§ 1001.80 et seq. for veterans; Pen. Code, §§ 1001.83 for caregivers; 

Pen. Code, §§ 1001.35 et seq. for persons with mental disorders). 

2) States that the purpose of mental health diversion is to promote the following: 

a) Increased diversion of individuals with mental disorders to mitigate the 

individuals’ entry and reentry into the criminal justice system while 

protecting public safety; 

b) Allowing local discretion and flexibility for counties in the development and 

implementation of diversion for individuals with mental disorders across a 

continuum of care settings; and, 
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c) Providing diversion that meets the unique mental health treatment and 

support needs of individuals with mental disorders. (Pen. Code, § 1001.35.) 

3) Authorizes a court to, after considering the positions of the defense and 

prosecution, grant pretrial diversion to defendant charged with a misdemeanor 

or felony if the defendant meets all of the following requirements: 

a) The court is satisfied that the defendant suffers from a mental disorder as 

identified in the most recent edition of the Diagnostic and Statistical Manual 

of Mental Disorders, including, but not limited to, bipolar disorder, 

schizophrenia, schizoaffective disorder, or post-traumatic stress disorder, but 

excluding antisocial personality disorder, borderline personality disorder, 

and pedophilia, and the defense produces evidence of the defendant’s mental 

disorder which must include a recent diagnosis by a qualified mental health 

expert; 

b) The court is satisfied that the defendant’s mental disorder was a significant 

factor in the commission of the charged offense, as provided; 

c) In the opinion of a qualified mental health expert, the defendant’s symptoms 

of the mental disorder motivating the criminal behavior would respond to 

mental health treatment; 

d) The defendant consents to diversion and waives their right to a speedy trial, 

unless a defendant has been found to be an appropriate candidate for 

diversion in lieu of commitment due to the their mental incompetence and 

cannot consent to diversion or give a knowing and intelligent waiver of their 

right to a speedy trial; 

e) The defendant agrees to comply with treatment as a condition of diversion; 

and, 

f) The court is satisfied that the defendant will not pose an unreasonable risk of 

danger to public safety, as defined, if treated in the community. In making 

this determination, the court may consider the opinions of the district 

attorney, the defense, or a qualified mental health expert, and may consider 

the defendant’s violence and criminal history, the current charged offense, 

and any other factors that the court deems appropriate. (Pen. Code, § 

1001.36, subds. (a)-(b).) 

4) Excludes defendants charged with the following offenses from mental health 

diversion eligibility: 

a) Murder or voluntary manslaughter; 

b) An offense for which a person, if convicted, would be required to register as 

a sex offender, except for an indecent exposure violation; 
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c) Rape; 

d) Lewd or lascivious act on a child under 14 years of age; 

e) Assault with intent to commit rape, sodomy, or oral copulation; 

f) Commission of rape or sexual penetration in concert with another person; 

g) Continuous sexual abuse of a child; and, 

h) Violations involving weapons of mass destruction. 

5) Provides that “pretrial diversion” for purposes of mental health diversion means 

the postponement of prosecution, either temporarily or permanently, at any 

point in the judicial process from the point at which the accused is charged until 

adjudication, to allow the defendant to undergo mental health treatment, subject 

to all of the following: 

a) The court is satisfied that the recommended inpatient or outpatient program 

of mental health treatment will meet the specialized mental health treatment 

needs of the defendant; 

b) The defendant may be referred to a program of mental health treatment 

utilizing existing inpatient or outpatient mental health resources. Before 

approving a proposed treatment program, the court shall consider the request 

of the defense, the request of the prosecution, the needs of the defendant, 

and the interests of the community. The treatment may be procured using 

private or public funds, and a referral may be made to a county mental health 

agency, existing collaborative courts, or assisted outpatient treatment only if 

that entity has agreed to accept responsibility for the treatment of the 

defendant, and mental health services are provided only to the extent that 

resources are available and the defendant is eligible for those services; 

c) The provider of the mental health treatment program in which the defendant 

has been placed shall provide regular reports to the court, the defense, and 

the prosecutor on the defendant’s progress in treatment; 

d) The period during which criminal proceedings against the defendant may be 

diverted shall be no longer than two years; 

e) Upon request, the court shall conduct a hearing to determine whether 

restitution is owed to any victim as a result of the diverted offense and, if 

owed, order its payment during the period of diversion. However, a 

defendant’s inability to pay restitution due to indigence or mental disorder 

shall not be grounds for denial of diversion or a finding that the defendant 

has failed to comply with the terms of diversion. (Pen. Code, § 1001.36, 

subd. (c).) 

6) States that if any of the following circumstances exists, the court shall, after 

notice to the defendant, defense counsel, and the prosecution, hold a hearing to 
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determine whether the criminal proceedings should be reinstated, whether the 

treatment should be modified, or whether the defendant should be conserved 

and referred to the conservatorship investigator of the county of commitment to 

initiate conservatorship proceedings for the defendant: 

a) The defendant is charged with an additional misdemeanor allegedly 

committed during the pretrial diversion and that reflects the defendant’s 

propensity for violence; 

b) The defendant is charged with an additional felony allegedly committed 

during the pretrial diversion; 

c) The defendant is engaged in criminal conduct rendering him or her 

unsuitable for diversion; 

d) Based on the opinion of a qualified mental health expert whom the court 

may deem appropriate, either of the following circumstances exists: 

i) The defendant is performing unsatisfactorily in the assigned program. 

ii) The defendant is gravely disabled, as defined. (Pen. Code, § 1001.36, 

subd. (d).) 

7) Provides that if the defendant has performed satisfactorily in diversion, at the 

end of the period of diversion, the court shall dismiss the defendant’s criminal 

charges that were the subject of the criminal proceedings at the time of the 

initial diversion. A court may conclude that the defendant has performed 

satisfactorily if the defendant has substantially complied with the requirements 

of diversion, has avoided significant new violations of law unrelated to the 

defendant’s mental health condition, and has a plan in place for long-term 

mental health care. (Pen. Code, § 1001.36, subd. (e).) 

This bill: 

1) Changes the eligibility criteria that requires the court to be satisfied that the 

defendant suffers from a mental disorder and instead requires a showing that the 

defendant has been diagnosed with a mental disorder and removes the 

requirement that the diagnosis be recent. 

2) Provides that a defendant’s mental disorder was a significant factor in the 

commission of the charged offense if the disorder or its symptoms were a 

motivating factor, causal factor, or contributing factor to the defendant’s 

involvement in the alleged offense. 

3) Includes the defendant’s treatment plan among the things the court may 

consider when making the determination that the defendant will not pose an 

unreasonable risk of danger to public safety if treated in the community. 
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4) States that if the court refers the defendant to a county mental health agency and 

the agency determines that it is unable to provide services to the defendant, the 

court shall accept a written declaration to that effect from the agency in lieu of 

requiring live testimony.  

5) Provides that declaration from the agency shall serve only to establish that the 

program is unable to provide services to the defendant at the time and does not 

constitute evidence that the defendant is unqualified or unsuitable for diversion. 

6) Defines “qualified mental health expert” to include, but not be limited to, “a 

psychiatrist, psychologist, a person licensed to provide mental health services, 

as provided, or a person whose knowledge, skill, experience, training, or 

education qualifies them as an expert. 

7) Specifies that for a defendant charged with a misdemeanor who is granted 

mental health diversion, the period of diversion to limited to one year. 

8) Makes other conforming changes. 

Comments 

According to the author: 

The Committee on Revision of the Penal Code (CRPC) concluded that the 

mental health diversion law has been substantially underutilized due, in part, to 

its narrow eligibility requirements 

The report states, “For example, LA County has only diverted a few hundred 

people using the law. Yet an estimated 61% of people in the LA County jail 

system’s mental health population were found to be appropriate for release into 

a community-based diversion program, according to a recent study by the 

RAND Corporation.” 

Other more specialized mental health diversion statutes in California do not 

require such a specialized showing, including military pre-trial diversion and 

veteran diversion, nor do several other states with mental health diversion 

statutes (namely, Florida and Illinois). Instead, these statutes recognize that in 

most cases, a person’s diagnosed mental disorder is connected to the offense 

FISCAL EFFECT: Appropriation: No Fiscal Com.: Yes Local: No 

According to the Assembly Appropriations Committee, possibly reimbursable 

costs (local funds and General Fund (GF)) of an unknown, but potentially 
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significant amount in excess of $150,000 annually to county behavioral health 

departments to participate in court processes for possibly a greater number of 

people granted mental health diversion. According to the County Behavioral 

Health Directors Association (CBHDA), county behavioral health programs are 

funded through multiple sources that are earmarked for services or other treatment 

related reasons. The cost of staff spending time in courtrooms to advise on these 

cases comes from limited discretionary spending. As this bill will likely 

significantly increase the amount of time staff spends in this advisory role, this 

new state mandate needs to recognize these increased costs along with the 

increased costs of newly eligible individuals served by the county behavioral 

health system. Costs to the GF will depend on whether the duties imposed by this 

bill constitute a reimbursable state mandate, as determined by the Commission on 

State Mandates. 

SUPPORT: (Verified 8/31/22) 

ACLU California Action (source) 

California Public Defenders Association 

Depression and Bipolar Support Alliance California 

Disability Rights California 

Initiate Justice 

National Alliance on Mental Illness 

Smart Justice California 

OPPOSITION: (Verified 8/31/22) 

California District Attorneys Association 

San Diegans Against Crime 

San Diego Deputy District Attorneys Association 

ARGUMENTS IN SUPPORT: According to ACLU California Action, the 

sponsor of this bill, “SB 1223 creates a rebuttable presumption that there is a nexus 

between a person’s mental health condition and the charged offense. Importantly, 

SB 1223 preserves judicial discretion and does not require courts to grant 

diversion, even if such a finding is made. SB 1223 additionally brings the mental 

health diversion statute into accord with existing law by establishing a twelve-

month limit on the period for misdemeanor diversion, thereby decreasing costs and 

making the mental health diversion period equivalent to the probation period for 

misdemeanor cases. SB 1223 will improve public safety by eliminating barriers to 

participation in the existing mental health diversion program, ensuring that persons 

with mental health conditions can get the treatment they need.” 
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ARGUMENTS IN OPPOSITION: According to the California District 

Attorneys Association: “Regrettably, the recent amendments to SB 1223 do not 

address the fundamental issues that led to our opposition of this legislation. This 

amended bill still allows and encourages those without the training of a 

psychologist or psychiatrist to diagnose someone with a mental disorder, 

something contrary to the best practices of forensic psychiatry. It compounds the 

problem by forcing a judge to make a finding that the defendant’s diagnosed 

mental disorder, however tenuous, played a significant role in the charged criminal 

conduct. For example, if a defendant was diagnosed with depression, the court 

would be required to find that the diagnosed depression played a significant role in 

the offense, even when someone is charged with an unconnected serious or violent 

felony, such as attempted murder, assault likely to cause great bodily injury, or 

possession of an assault weapon. The District Attorney would be left without any 

ability to effectively challenge this finding because this legislation changes current 

law to require the People to prove a negative: that the mental illness of the 

defendant did not play a role in the commission of the charged offense.” 

 

  

Prepared by: Stella Choe / PUB. S. /  

8/31/22 18:16:30 

****  END  **** 
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