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SENATE THIRD READING 

SB 1223 (Becker) 

As Amended  August 25, 2022 

Majority vote 

SUMMARY 

Makes changes to mental health diversion eligibility and suitability provisions. 

Major Provisions 
1) Changes the criteria for a court to be required to consider mental health diversion by:  

a) Providing that a defendant must be diagnosed with a mental health disorder within five 

years, as specified, in order to be eligible for mental health diversion; and,  

b) Creating a presumption that a mental health disorder was a significant factor in the 

commission of an offense unless there is clear and convincing evidence that the mental 

disorder did not cause the offense to be committed.  

2) Authorizes a court to consider an outlined treatment plan that deals with the defendant's 

mental disorder when deciding whether the defendant poses an unreasonable risk of danger 

to society.  

3) States that an offense may be diverted no longer than two years if it is a felony, and one year 

if it is a misdemeanor.  

4) States that if the defendant is referred to a county mental health agency and the agency 

declares it is unable to provide services to the defendant, the declaration is not evidence that 

the defendant is unsuitable for diversion. Allows the declaration to be submitted via letter.  

5) Defines a "qualified mental health expert" to include a psychiatrist, psychologist, or other 

specified person with the requisite knowledge and training which would qualify them as an 

expert.  

6) Updates cross-references in conformity with these provisions.  

COMMENTS 

   

According to the Author 
"SB 1223 will ensure that more Californians receive mental health support and resources they 

need by safely increasing the use of mental health diversion in appropriate cases. It is researched 

and recommended by the Committee on the Revision of the Penal Code after finding that mental 

health diversion has been substantially underutilized. SB 1223 preserves judicial discretion and 

is consistent with what other states have done." 

Arguments in Support 

According to this bill's sponsor, American Civil Liberties Union, "In its most recent report, 

however, the Committee on Revision of the Penal Code (CRPC) concluded that the mental 
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health diversion law has been substantially underutilized due, in part, to its stringent eligibility 

requirements. Under existing law, an individual can qualify for diversion only if he or she proves 

that their mental disorder "substantially contributed" to the commission of the charged offense. 

Noting that the law in other states, as well similar California mental health diversion statutes, 

including California's Veteran and Regional Center diversion laws, do not require such a 

showing, the CRPC recommended removing this barrier. In addition, the Incompetent to Stand 

Trial Workgroup of the Department of Health and Human Services, created last year by AB 133, 

included a similar recommendation in its report last year with the goal of reducing the amount of 

people sent to the state hospital. 

"In light of these recommendations, SB 1223 creates a rebuttable presumption that there is a 

nexus between a person's mental health condition and the charged offense. Importantly, SB 1223 

preserves judicial discretion and does not require courts to grant diversion, even if such a finding 

is made. SB 1223 additionally brings the mental health diversion statute into accord with existing 

law by establishing a twelve-month limit on the period for misdemeanor diversion, thereby 

decreasing costs and making the mental health diversion period equivalent to the probation 

period for misdemeanor cases. SB 1223 will improve public safety by eliminating barriers to 

participation in the existing mental health diversion program, ensuring that persons with mental 

health conditions can get the treatment they need. For these reasons, ACLU California Action is 

proud to sponsor SB 1223." 

Arguments in Opposition 
According to the California District Attorneys Association, "Regrettably, the recent amendments 

to SB 1223 do not address the fundamental issues that led to our opposition of this legislation. 

This amended bill still allows and encourages those without the training of a psychologist or 

psychiatrist to diagnose someone with a mental disorder, something contrary to the best practices 

of forensic psychiatry. It compounds the problem by forcing a judge to make a finding that the 

defendant's diagnosed mental disorder, however tenuous, played a significant role in the charged 

criminal conduct. For example, if a defendant was diagnosed with depression, the court would be 

required to find that the diagnosed depression played a significant role in the offense, even when 

someone is charged with an unconnected serious or violent felony, such as attempted murder, 

assault likely to cause great bodily injury, or possession of an assault weapon. The District 

Attorney would be left without any ability to effectively challenge this finding because this 

legislation changes current law to require the People to prove a negative: that the mental illness 

of the defendant did not play a role in the commission of the charged offense. 

"Currently, the diversion statute requires that the defense present evidence showing that the 

defendant's mental disorder played a substantial role in the commission of the charged offense. A 

judge is then vested with the discretion to determine whether there is sufficient proof of the 

nexus between the mental disorder and the criminal conduct to qualify the defendant for 

diversion. SB 1223 eliminates this requirement and the judicial discretion. It allows a defendant 

to abuse the statutory relief afforded in cases where the criminal conduct is not at all connected 

to the mental health diagnosis. For example, the proposed changes would allow a defendant, 

after being charged with felony domestic violence causing great bodily injury, to obtain a 

diagnosis of Attention Deficit Hyperactivity Disorder (ADHD) from someone lacking the 

training of a psychologist or psychiatrist. Then, despite the obvious disconnect between that 

disorder and the criminal conduct, a judge would nonetheless be required to find that the ADHD 

played a significant role in the crime making the defendant presumptively eligible for diversion. 

Such changes will undoubtedly incentivize contrived mental health defenses, especially since the 
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benefits of a dismissal of all charges are great and since SB 1223 also allows a defendant to 

repeatedly renew mental health diversion requests before every judge he appears in front of, even 

if another judge has previously ruled that diversion is not appropriate. 

"Regrettably, the current proposed amendments to the mental health diversion statute in SB 1223 

do little to alleviate the issues with this bill that we have previously pointed out. While we may 

be in opposition to the currently worded legislation, we are not in opposition to the concept of 

mental health diversion programs to better address the needs of the justice involved mentally ill. 

As stated in our previous letter, we stand ready to partner with efforts that balance those needs 

with the need to protect public safety." 

FISCAL COMMENTS 

According to the Assembly Appropriations Committee, possibly reimbursable costs (local funds 

and General Fund (GF)) of an unknown, but potentially significant amount in excess of $150,000 

annually to county behavioral health departments to participate in court processes for possibly a 

greater number of people granted mental health diversion. According to the County Behavioral 

Health Directors Association (CBHDA), county behavioral health programs are funded through 

multiple sources that are earmarked for services or other treatment related reasons. The cost of 

staff spending time in courtrooms to advise on these cases comes from limited discretionary 

spending. As this bill will likely significantly increase the amount of time staff spends in this 

advisory role, this new state mandate needs to recognize these increased costs along with the 

increased costs of newly eligible individuals served by the county behavioral health system. 

Costs to the GF will depend on whether the duties imposed by this bill constitute a reimbursable 

state mandate, as determined by the Commission on State Mandates. 

VOTES 

SENATE FLOOR:  30-8-2 
YES:  Allen, Archuleta, Atkins, Becker, Bradford, Caballero, Cortese, Dodd, Durazo, Eggman, 

Glazer, Gonzalez, Hueso, Hurtado, Kamlager, Laird, Leyva, Limón, McGuire, Min, Newman, 

Pan, Portantino, Roth, Rubio, Skinner, Stern, Umberg, Wieckowski, Wiener 

NO:  Bates, Borgeas, Dahle, Grove, Jones, Melendez, Nielsen, Wilk 

ABS, ABST OR NV:  Hertzberg, Ochoa Bogh 

 

ASM PUBLIC SAFETY:  5-2-0 
YES:  Jones-Sawyer, Mia Bonta, Bryan, Quirk, Santiago 

NO:  Lackey, Seyarto 

 

ASM APPROPRIATIONS:  12-4-0 
YES:  Holden, Bryan, Calderon, Arambula, Mike Fong, Gabriel, Eduardo Garcia, Levine, Quirk, 

Robert Rivas, Akilah Weber, McCarty 

NO:  Bigelow, Megan Dahle, Davies, Fong 

 

 

UPDATED 

VERSION: August 25, 2022 
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CONSULTANT:  Mureed Rasool / PUB. S. / (916) 319-3744   FN: 0004234 




