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SUMMARY: Prohibits the admission of evidence of the manner in which a victim was dressed, 

when offered by either the prosecution or the defendant on the issue of consent, during the 
prosecution of specified sex crimes even if the evidence is determined to be relevant outside the 
presence of the jury and the interests of justice favor its admission.   

 
EXISTING LAW: 

 
1) States that relevant evidence shall not be excluded in any criminal proceeding, unless enacted 

by a two-thirds vote of the membership in each house of the Legislature.  (Cal. Const. Art. I, 

§ 28, subd. (f)(2).) 
 

2) States that in any prosecution for specified sex offenses, evidence of the manner in which the 
victim was dressed at the time of the commission of the offense shall not be admissible when 
offered by either party on the issue of consent, unless the evidence is determined by the court 

to be relevant and admissible in the interests of justice.  (Evid. Code, § 1103, subd. (c)(2).) 
 

3) States that the proponent of the evidence of the manner in which the victim was dressed at 
the time of the commission of the offense shall make an offer of proof outside the hearing of 
the jury. The court shall then make its determination and at that time, state the reasons for its 

ruling on the record.  (Ibid.)   
 

4) Provides that the court may exclude evidence if its probative value is substantially 
outweighed by the probability that its admission will (a) necessitate undue consumption of 
time or (b) create substantial danger of undue prejudice, of confusing the issues, or of 

misleading the jury.  (Evid. Code, § 352.)   
 

5) Prohibits, except as specified, the introduction of evidence of a person’s character or a trait of 
his or her character (whether in the form of an opinion, evidence of reputation, or evidence of 
specific instances of his or her conduct) when offered to prove his or her conduct on a 

specified occasion.  (Evid. Code, § 1101, subd. (a).)   
 

6) States that in any prosecution for specified sex offenses, opinion evidence, reputation 
evidence, and evidence of specific instances of the complaining witness’ sexual conduct, or 
any of that evidence, is not admissible by the defendant in order to prove consent.  (Evid. 

Code, § 1103, subd. (c)(1).) 
 

7) Mandates the following procedure prior to the introduction of evidence of sexual conduct of 
the complaining witness is offered to attack the credibility of the complaining witness: 
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a) A written motion shall be made by the defendant to the court and prosecutor stating that 

the defense has an offer of proof of the relevancy of evidence of the sexual conduct of the 
complaining witness proposed to be presented and its relevancy in attacking the 
credibility of the complaining witness; 

 
b) The written motion shall be accompanied by an affidavit in which the offer of proof shall 

be stated. The affidavit shall be filed under seal and only unsealed by the court to 
determine if the offer of proof is sufficient to order a hearing. After that determination, 
the affidavit shall be resealed by the court; 

 
c) If the court finds that the offer of proof is sufficient, the court shall order a hearing out of 

the presence of the jury, if any, and at the hearing allow the questioning of the 
complaining witness regarding the offer of proof made by the defendant; 
 

d) At the conclusion of the hearing, if the court finds that evidence proposed to be offered 
by the defendant regarding the sexual conduct of the complaining witness is relevant, and 

is not inadmissible, the court may make an order stating what evidence may be 
introduced by the defendant, and the nature of the questions to be permitted. The 
defendant may then offer evidence pursuant to the order of the court; and, 

 
e) An affidavit resealed by the court shall remain sealed, unless the defendant raises an issue 

on appeal or collateral review relating to the offer of proof contained in the sealed 
document. If the defendant raises that issue on appeal, the court shall allow the Attorney 
General and appellate counsel for the defendant access to the sealed affidavit. If the issue 

is raised on collateral review, the court shall allow the district attorney and defendant’s 
counsel access to the sealed affidavit. The use of the information contained in the 

affidavit shall be limited solely to the pending proceeding.  (Evid. Code § 782.)   
 

8) Mandates the following procedure prior to the introduction of possession of condoms as 

evidence that a crime was committed: 
 

a) The prosecutor shall make a written motion to the court and to the defendant stating that 
the prosecution has an offer of proof of the relevancy of the possession by the defendant 
of one or more condoms; 

 
b) The written motion shall be accompanied by an affidavit in which the offer of proof and 

shall be filed under seal and only unsealed by the court to determine if the offer of proof 
is sufficient to order a hearing. After that determination, the affidavit shall be resealed by 
the court; 

 
c) If the court finds that the offer of proof is sufficient, the court shall order a hearing out of 

the presence of the jury, if any, and at the hearing allow questioning regarding the offer 
of proof made by the prosecution; 
 

d) At the conclusion of the hearing, if the court finds that evidence proposed to be offered 
by the prosecutor regarding the possession of condoms is relevant and is not 

inadmissible, the court may make an order stating what evidence may be introduced by 
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the prosecutor; and, 
 

e) An affidavit resealed by the court shall remain sealed, unless the defendant raises an issue 
on appeal or collateral review relating to the offer of proof contained in the sealed 
document. If the defendant raises that issue on appeal, the court shall allow the Attorney 

General and appellate counsel for the defendant access to the sealed affidavit. If the issue 
is raised on collateral review, the court shall allow the district attorney and defendant’s 

counsel access to the sealed affidavit and the use of the information contained in the 
affidavit shall be limited solely to the pending proceeding.  (Evid. Code § 782.1.) 
 

9) States that in prosecutions for specified sex offenses in which consent is at issue, “consent” 
shall be defined to mean positive cooperation in act or attitude pursuant to an exercise of free 

will. The person must act freely and voluntarily and have knowledge of the nature of the act 
or transaction involved. A current or previous dating or marital relationship shall not be 
sufficient to constitute consent where consent is at issue in a prosecution for specified sex 

offenses. Nothing in this section shall affect the admissibility of evidence or the burden of 
proof on the issue of consent.  (Pen. Code, § 261.6.) 

 
10) States that in prosecutions for specified sex offenses in which consent is at issue, evidence 

that the victim suggested, requested, or otherwise communicated to the defendant that the 

defendant use a condom or other birth control device, without additional evidence of consent, 
is not sufficient to constitute consent.  (Pen. Code, § 261.7.)   

 
FISCAL EFFECT: Unknown. 
 

COMMENTS:   
 

1) Author's Statement: According to the author, “Assembly Bill 939 seeks to address the 
ambiguity in current law to ensure that we do not further traumatize survivors of sexual 
violence. There are deep negative implications for Rape and Sexual Harassment cases when 

we make clothing probative of intent. Assembly Bill 939 will prohibit the courts from 
admitting evidence that deals with the sexual characterization of their clothing if the courts 

decide that it must be admissible in the ‘interest of justice.’ We need trauma-informed 
policies that ensure that we do not victim blame in the pursuit of justice. Current law fails to 
consider the power imbalance that exists between survivor and perpetrator. When we 

maintain inadequate policies, we enable violence, silence survivors, and reduce access to 
justice. Assembly Bill 939 will reinforce and improve court procedures to ensure that we 

address policy weaknesses and ensure trauma-informed practices.” 
 

2) The Need for this Bill: Current law generally prohibits the introduction of evidence by either 

prosecution or defense of what a victim was wearing at the time of a sexual assault.  Most 
evidence is generally admissible if it is relevant to any issue in the case.  For evidence of the 

victim’s clothing to be admissible as evidence of either consent or lack thereof, the party 
offering the evidence must first make an offer of proof as to how the evidence would be 
relevant.  That offer of proof must take place outside the presence of the jury.  Once the offer 

of proof has been made, the judge must determine that the evidence is, in fact, relevant to the 
issue of consent, and also that admitting the evidence would be in the interests of justice. The 

court must also state the reasons for making the determination on the record.  Only after 
making those findings and stating its reasons for the findings, may the court admit the 
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evidence and allow it to be presented to the jury. 
 

Evidence of what a victim was wearing is highly unlikely to bear any relevance to the issue 
of whether the victim consented to the sexual contact.  There are few published cases that 
deal with this issue, probably because attorneys rarely try to admit evidence in this manner. 

Cases that have addressed the issue indicate that existing law properly excludes inflammatory 
evidence that is not relevant. For example, in People v. Medina, the court addressed evidence 

of the victim’s “69” t-shirt in a prosecution for lewd and lascivious acts with a minor.  (2003 
Cal. App. Unpub. LEXIS 12248, 2003 WL 2309701.) The appellate court found that 
evidence of the “69” t-shirt was properly excluded by the trial court in a hearing outside the 

presence of the jury, and that it was irrelevant to any issue in the case.  (Id. at *29-30.)   
 

Existing law provides judicial discretion to admit evidence if it is relevant in an outlier case.  
It requires special hearing to determine the relevance of the evidence, and even upon a 
finding that the evidence is relevant, the judge must still determine admitting the evidence 

would be in the interests of justice.  Existing law is consistent with California’s Constitution 
which requires the admission of relevant evidence in a criminal case.  This bill would 

prohibit the introduction of evidence in all cases, regardless of relevance or whether the 
interests of justice favor its admission.     
 

3) Proposition 8 Truth in Evidence: In 1982, the California voters passed Proposition 8, also 
known as the Victim’s Bill of Rights. The initiative enacted the “Right to Truth in Evidence,” 

and adopted a constitutional provision pertaining specifically to evidence in criminal 
proceedings. The provision of the California Constitution prohibits the exclusion of relevant 
evidence in criminal cases. Pursuant to a two thirds vote by the Legislature is required to 

prohibit the introduction of relevant evidence. Because this bill would exclude potentially 
relevant evidence in a criminal proceeding it has been marked as a two thirds vote.   

 
4) Argument in Support:  None submitted.   

 

5) Argument in Opposition: According to the California Attorneys for Criminal Justice:  
“CACJ is mindful of the significance and importance of Denim Day. CACJ does not condone 

sexual assault and supports the campaign to eradicate misconceptions surrounding sexual 
assault and to prevent sexual violence. This opposition to AB939 is not intended to demean 
such awareness. Nor is CACJ’s opposition intended to defeat the prosecution of rape and 

other sexual assault crimes. Rather, CACJ’s opposition to AB939 arises from the bill’s 
proposed attempt to exclude relevant evidence period. 

 
“In 1982, the California electorate approved the “Victim’s Bill of Rights” initiative. One of 
these most far reaching provision, the ‘Right to Truth in Evidence,’ created a new evidence 

code that only applies to criminal matters. That evidence code section, Section 28(d) 
provides:. 

 
‘Except as provided by statute hereafter enacted by a two-thirds vote of the 
membership in each house of the Legislature, relevant evidence shall not be 

excluded in any criminal proceeding . . . . Nothing in this section shall affect 
any existing statutory rule of evidence relating to privilege or hearsay, or 

Evidence Code Sections 352, 782 or 1103. . . .’ 
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“As a result, Section 28(d) created an amendment to the California Constitution. The 

overarching effect of Section 28(d) gives the prosecution and the defense a constitutional 
right to introduce relevant evidence. Of course, the introduction of any evidence in a criminal 
matter is subject to the court’s discretion under Evidence Code Section 352. 

 
“It is against this backdrop that CACJ opposes the proposed bill. Evidence Code Section 

1103, as currently enacted, mandates that evidence of the manner in which the victim was 
dressed at the time of the commission of the shall not be admissible whether offered by either 
party on the issue of consent unless the evidence has been determined by the court to be both 

relevant and admissible in the interest of justice. 
 

“Thus, Evidence Code Section 1103 currently places a firm limitation on the introduction of 
the manner in which the victim was dressed. Moreover, Section 1103 requires that the court 
exercise its discretion and find that the introduction of such evidence be in the interest of 

justice before such evidence can be admitted. This requirement comports with the provisions 
of Section 28(d). 

 
“The issue with this bill is that it is in direct violation of the Truth in Evidence provision of 
the ‘Victim’s Bill of Rights’ initiative. This bill seeks the exclusion of evidence without 

regard to whether such evidence is relevant or in the interest of justice. This bill prevents the 
judge’s evaluation of potential evidence. As enacted, Section 1103 provides adequate 

protection that introduction of the manner of clothing will not be introduced without the 
court’s independent evaluation which includes not just relevance, but also consideration of 
the victim in the interest of justice.” 

 
6) Prior Legislation: 

 
a) AB 336 (Ammiano), Chapter 403, Statutes of 2014, established an evidentiary procedure 

for admitting condoms into evidence. 

 
b) AB 1926 (Wildman), Chapter 127, Statutes of 1998, made evidence of the manner in 

which the complaining witness was dressed inadmissible, with the exception of the 
condition of the clothing, at the time the offense was committed, when offered by either 
party on the issue of consent, unless the court found the evidence relevant and admissible 

in the interests of justice. 
 

 
REGISTERED SUPPORT / OPPOSITION: 
 

Support 
 

None 
 
Opposition 

 
ACLU California Action 

California Attorneys for Criminal Justice 
California Public Defenders Association (CPDA) 
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San Francisco Public Defender 
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