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Date of Hearing:  March 23, 2021 

ASSEMBLY COMMITTEE ON JUDICIARY 

Mark Stone, Chair 
AB 900 (Reyes) – As Introduced February 17, 2021 

SUBJECT: CHARITABLE TRUSTS: NOTICE TO THE ATTORNEY GENERAL 

KEY ISSUE: SHOULD THE TRUSTEE OF A CHARITABLE TRUST BE REQUIRED TO 
GIVE WRITTEN NOTICE TO THE ATTORNEY GENERAL BEFORE THE TRUSTEE 

DISPOSES OF ALL OR SUBSTANTIALLY ALL OF THE CHARITABLE ASSETS? 

SYNOPSIS 

This straightforward measure augments the Attorney General’s existing oversight of charitable 

assets in California by requiring the trustee of a charitable trustee to provide the Attorney 
General with notice 20 days prior to the disposal of a significant portion of a charitable trust’s 

assets. Existing law provides a dual track to regulate charitable trusts. The Probate Code 
imposes significant fiduciary duties upon trustees to ensure that assets are properly managed, 
while the law also vests the Attorney General with significant oversight of charitable entities in 

California, including the ability to seek to enjoin asset sales and transfers that may not be in the 
public interest. When utilized together the statutory scheme is designed to ensure that fraud and 

self-dealing are detected early and stopped. 

Despite the existing law, the author notes that recent case law highlights a deficiency in the 
existing statutory scheme. The author notes that the trustee of a charitable trust is not required 

to notify the Attorney General prior to disposing of significant portions of the trust’s assets, and 
accordingly, the Attorney General has been forced to prosecute cases involving fraud in 

charitable trusts only after the harm has occurred. Thus, the author contends, by requiring a 
trustee to notify the Attorney General of their intent to dispose of charitable assets 20 days prior 
to taking action to dispose those assets, this bill will enable the Attorney General to more 

proactively police charitable trusts and prevent fraud. Although the Attorney General’s Office 
has indicated to the Committee that the additional authority provided by this bill would be 

useful, the Attorney General’s Office has no formal position on the bill, and as currently in print 
this bill has no known support or opposition. 

SUMMARY: Enhances the Attorney General’s oversight of trusts and other charitable assets by 

requiring specified notices to be transmitted to the Attorney General’s Office. Specifically, this 

bill requires a trustee holding assets subject to a charitable trust to give written notice to the 

Attorney General at least 20 days before the trustee sells, leases, conveys, exchanges, transfers, 
or otherwise disposes of all or substantially all of the charitable assets. 

EXISTING LAW: 

1) Defines the following terms: 

a) “Charitable trust” means a trust that is not tax exempt, all of the unexpired interests of 

which are devoted to one or more charitable purposes, and for which a charitable 
contribution deduction was allowed under the Internal Revenue Code. 
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b) “Private foundation” means a domestic or foreign organization that has been awarded tax 
exempt status under Section 501 (c)(3) of the Internal Revenue Code. 

c) “Split-interest trust” means trust which is not exempt from tax, not all of the unexpired 
interests in which are devoted to one or more charitable purposes, and which has amounts 
in trust for which a deduction was allowed under specified sections of the Internal 

Revenue Code related to charitable giving. (Probate Code Section 16100.) 

2) Provides that during any period when a trust is deemed to be a charitable trust or a private 

foundation, the trustee must distribute its income for each taxable year, and principal if 
necessary, at a time and in a manner that will not subject the property of the trust to tax under 
the Internal Revenue Code. (Probate Code Section 16101.) 

3) During any period when a trust is deemed to be a charitable trust, a private foundation, or a 
split-interest trust, the trustee shall not do any of the following: 

a) Engage in any act of self-dealing as defined in the Internal Revenue Code;  

b) Retain any excess business holdings as defined in the Internal Revenue Code; 

c) Make any investments in such manner as to subject the property of the trust to tax under 

the Internal Revenue Code; or  

d) Make any taxable expenditure as defined in the Internal Revenue Code. (Probate Code 

Section 16102.) 

4) Provides that the provisions of 1) to 3), above, are deemed to be contained in the instrument 
creating every trust to which the provisions of 1) to 3) apply, whether or not explicitly 

written into the instrument. (Probate Code Section 16104.) 

5) Provides, generally, that a trustee or beneficiary of a trust may petition the court concerning 

the internal affairs of the trust or to determine the existence of the trust. (Probate Code 
Section 17200 (a).) 

6) Specifies that proceedings concerning the internal affairs of a trust include, but are not 

limited to, proceedings for any of the following purposes: 

a) Determining questions of construction of a trust instrument; 

b) Determining the existence or nonexistence of any immunity, power, privilege, duty, or 
right; 

c) Determining the validity of a trust provision; 

d) Ascertaining beneficiaries and determining to whom property shall pass or be delivered 
upon final or partial termination of the trust, to the extent the determination is not made by 

the trust instrument; 

e) Settling the accounts and passing upon the acts of the trustee, including the exercise of 
discretionary powers; 
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f) Instructing the trustee; 

g) Compelling the trustee to provide information about the trust, as specified; 

h) Granting powers to the trustee; 

i) Fixing or allowing payment of the trustee’s compensation or reviewing the reasonableness 
of the trustee’s compensation; 

j) Appointing or removing a trustee; 

k) Accepting the resignation of a trustee; 

l) Compelling redress of a breach of the trust by any available remedy; 

m) Approving or directing the modification or termination of the trust; 

n) Approving or directing the combination or division of trusts; 

o) Amending or conforming the trust instrument in the manner required to qualify a 
decedent’s estate for the charitable estate tax deduction under federal law, including the 

addition of mandatory governing instrument requirements for a charitable remainder trust 
as required by final regulations and rulings of the United States Internal Revenue Service; 

p) Authorizing or directing transfer of a trust or trust property to or from another jurisdiction; 

q) Directing transfer of a testamentary trust subject to continuing court jurisdiction from one 
county to another; 

r) Approving removal of a testamentary trust from continuing court jurisdiction; 

s) Reforming or excusing compliance with the governing instrument of an organization; or 

t) Determining the liability of the trust for any debts of a deceased settlor. (Probate Code 

Section 17200 (b).) 

7) Requires that if an instrument creating a trust has been recorded, a notice of pendency of 

judicial proceedings, in accordance with 6), be recorded in a similar manner within 10 days 
from the commencement of the proceedings. A duly certified copy of any final judgment or 
decree in the proceedings must be similarly recorded. 

8) Requires the Attorney General to establish and maintain a register of charitable corporations, 
unincorporated associations, and trustees and of the particular trust or other relationship 

under which they hold property for charitable purposes and, to that end, may conduct 
whatever investigation is necessary, and can obtain from public records, court officers, taxing 
authorities, trustees, and other sources, whatever information, copies of instruments, reports, 

and records are needed for the establishment and maintenance of the register. (Government 
Code Section 12584.) 

9) Provides that the Attorney General may investigate transactions and relationships of 
corporations and trustees the purpose of ascertaining whether or not the purposes of the 
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corporation or trust are being carried out in accordance with the terms and provisions of the 
articles of incorporation or other instrument. Further, the Attorney General may require any 

agent, trustee, fiduciary, beneficiary, institution, association, or corporation, or other person 
to appear, at a named time and place, in the county designated by the Attorney General, 
where the person resides or is found, to give information under oath and to produce books, 

memoranda, papers, documents of title, and evidence of assets, liabilities, receipts, or 
disbursements in the possession or control of the person ordered to appear. (Government 

Code Section 12588.) 

10) Requires the Attorney General to be given notice of any matter involving a gift to charity, 
assets held in charitable trust, disposition or gifts of assets to an unnamed charitable 

beneficiary or property that may escheat to the State of California. (Probate Code Section 
1209.) 

11) Provides that a public benefit corporation must include the following in its articles of 
incorporation, “This corporation is a nonprofit public benefit corporation and is not 
organized for the private gain of any person. It is organized under the Nonprofit Public 

Benefit Corporation Law for (public or charitable [insert one or both]) purposes.” 
(Corporations Code Section 5130.) 

12) Requires, generally, a public benefit corporation to give written notice to the Attorney 
General 20 days before it sells, leases, conveys, exchanges, transfers or otherwise disposes of 
all or substantially all of its assets unless the transaction is in the usual and regular course of 

its activities or unless the Attorney General has given the corporation a written waiver. 
(Corporations Code Section 5913.) 

FISCAL EFFECT: As currently in print this bill is keyed non-fiscal. 

COMMENTS: Seeking to eliminate inconsistencies between the regulation of public benefit 
corporations, non-profit charities, and charitable trusts, this bill proposes to require a trustee of a 

charitable trust to give written notice to the Attorney General at least 20 days before the trustee 
sells, leases, conveys, exchanges, transfers, or otherwise disposes of all or substantia lly all of the 

charitable assets. By requiring charitable trusts to make such a filing with the Attorney General, 
this bill would impose the same requirements on charitable trusts that presently exist for public 
benefit corporations. In support of the bill the author writes: 

This legislation is long overdue, and essential to ensuring that bad actors are unable to 
engage in self-dealing transactions. California charities should not be allowed to bypass the 

simple act of giving notice when making large transfers.” 

Current California law is inconsistent, as it requires public benefit corporations to give 
advance notice to the Attorney General, but not charitable trusts. AB 900 will make the law 

consistent and equitable. 

The Attorney General maintains broad authority over the regulation of charities, trusts, and 

public benefit corporations. Existing law vests significant authority in the Attorney General to 
oversee and regulate charities and charitable solicitations in California in order to ensure that 
charitable assets, ostensibly donated for use to advance the public good, are used for their 

intended purposes and that the charitable donations contributed by Californians are not 
misappropriated or misused through fraud or other means. The existing statutory scheme requires 
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the Attorney General to maintain a registry of all charities in the state and the law requires that 
charitable trustees and fundraising professionals register and file annual financial disclosures to 

the Attorney General. Additionally, the Department of Justice receives and investigates 
complaints regarding misuse of charitable assets. 

In addition to maintaining registration and oversight of charities, the Attorney General is also 

provided with notice when specified charitable organizations seek to dispose of substantial 
amounts of their charitable assets. While a charity disposing of significant quantities of assets 

may be legitimate, due to the need to ensure that charitable assets are being put toward a public 
benefit, these notices provide the Attorney General an opportunity to review and investigate 
large-scale sales of charitable assets to ensure the protection of the public. 

Recent case law has highlighted the inconsistencies of existing regulation of charitable 

organizations. Unlike other areas of charitable regulation, significant portions of the regulation 

of charitable trusts are located in the Probate Code because charitable trusts also involve trust 
assets and end-of-life planning. The present statutory scheme for regulating charitable trusts was 
adopted in 1990 (AB 759 (Friedman) Chap. 79, Stats. 1990), and generally provides for the 

duties and obligations of trustees. Although the trustee is required to provide significant 
disclosures to the beneficiaries and others involved with the trust, unlike other charitable 

organizations or public benefit corporations, the trustee is not required to notify the Attorney 
General about the disposal of trust assets. Although trustees are not required to notify the 
Attorney General of their actions, it appears that the statutory scheme envisioned by AB 759 

believed the fiduciary duties imposed on trustees would have been sufficient to deter bad actors. 
While it appears that the omission of notice to the Attorney General was little more than a simple 

oversight when the statute was drafted in the early 1990s, recent case law suggests that the 
Attorney General may need to take a more proactive role in charitable trusts. In recent years, as 
the Attorney General’s Office indicates to this Committee, there have been an increasing number 

of cases involving self-dealing by charitable trustees that are making their way through 
California courts. (See, e.g. People of the State of California v. Bishop (Super. Ct. Napa. County, 

2014, No. 26-65141.) Given the increasing frequency of cases involving the misappropriation of 
trust assets, the author contends that the law regarding charitable trusts must be updated to 
provide greater oversight of trustees who seek to dispose of such assets. 

This bill. Seeking to enhance the Attorney General’s oversight of charitable trusts, this bill 
proposes to require the trustee of a charitable trust to notify the Attorney General at least 20 days 

before the trustee sells, leases, conveys, exchanges, transfers, or otherwise disposes of all or 
substantially all of the charitable assets. This bill does not modify the trustee’s duty of care, nor 
does it vest the Attorney General with any new regulatory powers beyond those already 

conveyed in existing law. 

New notice requirements augment existing safeguards to protect charitable assets. As noted 

above, the Attorney General maintains significant oversight over charitable assets in California. 
As a part of this oversight authority, the Attorney General may not only bring an action against a 
person who misuses charitable assets, but may also bring actions seeking to stop the disposal of 

charitable assets. This proactive enforcement works particularly well when the Attorney General 
is afforded prior notice of a charity’s intent to dispose of their assets. Accordingly, this bill 

simply augments the Attorney General’s existing powers by providing the Attorney General with 
prior notice of the planned disposal of charitable trust assets, thus enhancing the Attorney 
General’s ability to proactively enforce existing law as it applies to charitable trusts. 
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REGISTERED SUPPORT / OPPOSITION: 

Support 

None on file 

Opposition 

None on file 

Analysis Prepared by: Nicholas Liedtke / JUD. / (916) 319-2334 


