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Date of Hearing:  August 31, 2022  

ASSEMBLY COMMITTEE ON PUBLIC EMPLOYMENT AND RETIREMENT 

Jim Cooper, Chair 

AB 826 (Irwin) – As Amended August 3, 2022 

SUBJECT:  County Employees Retirement Law of 1937:  compensation and compensation 

earnable 

SUMMARY:  Makes changes to the 1937 County Employees’ Retirement Law (CERL) 

specifically applicable only to the County of Ventura relating to Flexible Benefits Allowance 

(FBA) and public employee retirement under the CERL.  Specifically, this bill: 

1) Is referred to the committee pursuant to Assembly Rule 77.2 for concurrence in Senate 

amendments.  Senate amendments removed all prior provisions that addressed an 

unrelated subject previously passed by the Assembly, and now include the following: 

a) Establish that “compensation”1 and “compensation earnable,”2 as each are respectively 

defined under the CERL, include the FBA paid by a county or a district on behalf of its 

employees as part of a cafeteria plan offered pursuant to Section 125 of the Internal 

Revenue Code,3 if all of the following requirements are met: 

 

i) The FBA is made available to any person in the same grade or class of positions.  For 

this purpose, “grade or class of position” is defined to mean a number of employees 

considered together because they share similarities in job duties, work location, 

collective bargaining unit, or other logical, work-related grouping, and specifically 

excludes a single employee who must not be considered a grade or class of positions. 

 

ii) The FBA is not expressly excluded from “compensation earnable” pursuant to 

existing law, as specified.4  

 

iii) The retirement system included the FBA as part of “compensation earnable” as of 

July 30, 2020, and the employer and employee paid contributions to the retirement 

system based on the FBA as of that date. 

 

iv) The employer and the employee pay the required contributions to the retirement 

system as the employee continues to earn the FBA. 

 

b) Establish that for employee groups in which the monetary amount of the FBA is the same for 

all employees, regardless of the number of dependents, the entire amount must be included in 

                                                 

1 Section 31460 of the Gov. Code. 
2 Section 31461 (b)(2) through (4) of the Gov. Code. 
3 Section 125, Title 26 United States Code re: Cafeteria plans. 
4 Section 31461 (b)(2) through (4). 
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compensation earnable.  For employee groups in which the monetary amount of the FBA 

varies among employees depending on the number of dependents, the amount included in the 

compensation earnable must be the amount provided to an employee with no dependents. 

 

c) Provide that these provisions, applicable only to the County of Ventura, only apply to 

employees who are not “new members,” as defined pursuant to the Public Employee Pension 

Reform Act (PEPRA) of 2013.5  Thus, they only apply to legacy members (i.e., pre-PEPRA 

members). 

 

d) Establish that these provisions to eligible members who retire on or before December 31, 

2025, and that for those who retire after that date, to the extent the retirement system 

excludes the remuneration, as described, from the definition of “compensation” or 

“compensation earnable,” the retirement system must refund contributions to the member, 

and credit contributions to the employer that were made on the excluded remuneration in 

accordance with the requirements of the Internal Revenue Code. 

 

e) Make legislative findings and declarations as to the necessity of a special statute for the 

County of Ventura. 

 

EXISTING LAW: 

1) Establishes the CERL (also commonly referred as the “’37 Act”) consisting of twenty 

independent county retirement systems to provide defined benefit pension benefits to public 

county or district employees, as specified.6 

 

2) Provides that CERL retirement system members are entitled, upon retirement for service, to 

receive a retirement allowance consisting of their service retirement annuity, their current 

service pension, and their prior service pension, as specified.7 

 

3) Establishes benefit provisions for the general defined benefit plan that each member county 

can adopt by resolution.  Existing law also provides specific plan elements by statute to 

particular systems, as specified.  Thus, while CERL retirement systems have similar 

characteristics, each has its own particular benefit structure and requirements.8 

 

4) Defines “compensation earnable” and “pensionable compensation” 9, as specified, in the 

CERL, and as amended by the PEPRA, which is the member’s compensation that a pension 

                                                 

5  Section 7522.04 of the Gov. Code. 
6  Sections 31450 et seq. of the Gov. Code. 
7  Section 31673 of the Gov. Code. 
8  Section 31461.1 of the Gov. Code. 
9  Compensation earnable is the terminology used in the CERL and “pensionable compensation” is the terminology 

used in the PEPRA.  
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system may include in calculating the member’s pension benefit.  Existing law also 

specifically excludes certain forms of compensation from pension benefit calculations in 

order to prevent manipulation of pension benefits in contravention of the theory and 

successful operation of a pension system.10 

 

5) Establishes the PEPRA, a comprehensive reform of public employee retirement law designed 

to stabilize public pension systems and address unfunded or underfunded liability, fraud, and 

abuse while preserving the objective of ensuring that public employees who dedicate years of 

service to the public in California receive retirement security in their old age.11 

 

6) Excludes the following forms of compensation from compensation earnable:12 

 

a) Any compensation determined by the board to have been paid to enhance a member’s 

retirement benefit under that system, including: 

 

i) Compensation that had previously been provided in kind to the member by the 

employer or paid directly by the employer to a third party other than the retirement 

system for the benefit of the member, and which was converted to and received by the 

member in the form of a cash payment in the final average salary period. 

 

ii) Any one-time or ad hoc payment made to a member, but not to all similarly situated 

members in the member’s grade or class. 

 

iii) Any payment that is made solely due to the termination of the member’s employment, 

but is received by the member while employed, except those payments that do not 

exceed what is earned and payable in each 12-month period during the final average 

salary period regardless of when reported or paid. 

 

b) Payments for unused vacation, annual leave, personal leave, sick leave, or compensatory 

time off, however denominated, whether paid in a lump sum or otherwise, in an amount 

that exceeds that which may be earned and payable in each 12-month period during the 

final average salary period, regardless of when reported or paid. 

 

c) Payments for additional services rendered outside of normal working hours, whether paid 

in a lump sum or otherwise. 

 

d) Payments made at the termination of employment, except those payments that do not 

exceed what is earned and payable in each 12-month period during the final average 

salary period, regardless of when reported or paid. 

                                                 

10  Sections 31461 and 7522.34 of the Gov. Code, respectively. 
11  Sections 7522 et seq. of the Gov. Code. 
12  Section 31461 of the Gov. Code. 
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FISCAL EFFECT:  None.  This bill is keyed nonfiscal by Legislative Counsel. 

COMMENTS:  According to the author, the recent decision in Alameda created confusion 

among CERL retirement systems about how to correctly apply the PEPRA to long-standing 

compensation practices.  In the County of Ventura, legacy members (i.e., those who started 

participation in the county retirement system pre-date January 1, 2013), received the full value of 

a bi-weekly FBA that paid for premiums for the county’s healthcare plan, in their “compensation 

earnable.”  The court’s decision did not specifically address pre-tax cash diversions like the 

FBA.  Exclusion of this benefit from compensation earnable would have a significant impact on 

many legacy employees, especially those who are the lowest paid who would see a reduction in 

their monthly pension benefit of as much as 10 percent, which could be catastrophic to members 

who budgeted and planned their retirements around their expected benefit amount. 

The author further states that, “[this bill] is a district bill that will ensure specified public 

employees in Ventura County do not have their pensions unfairly reduced.  The exclusion of the 

FBA from compensation earnable would have a significant impact on many legacy employees, 

especially those who are the lowest paid.”  

1) Brief Background of the CERL 

 

As previously stated under “Existing Law,” the CERL is administered by 20 separate and 

independent retirement systems and their respective boards.   

While the CERL generally provides a certain level of uniform standards relating to retirement 

benefits and the administration of such benefits, it also recognizes and allows for a modicum of 

variation in the administration of these systems and administration of retirement benefits because 

each CERL jurisdiction is separate and independent from the other, and each may administer 

benefits on behalf of, and to, its members that another may not, or does so in a different manner.   

Through the statutory construction of the CERL, historically, the Legislature has recognized and 

continues to permit this variation, and the construction of this bill remains consistent with that 

legislative history. 

2) Brief Background of the PEPRA Relating to Compensation That May Be Included to 

Calculate a Retirement Benefit and Relevant Case Law 

 

Following negative legislative experience regarding fraud and abuse in public employee 

retirement, the Legislature enacted the PEPRA.  The PEPRA excluded certain items of pay to 

legacy (i.e., pre-PEPRA) employees as well as PEPRA employees (i.e., those whom are 

employed or become a member of a California Public Employees’ Retirement System for the 

first time on or after January 1, 2013) as part of an effort, among numerous other substantial 

policy reasons, to end pension spiking (i.e., the practice of padding compensation at the end of 
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the employee’s career to inflate the life-long pension benefit the employee would get upon 

retirement). 

Among the changes to public employee retirement and toward that end, the PEPRA limited the 

types of compensation or remuneration that public employers can include for purposes of 

calculating an employees’ pension allowance. 

3) Brief Background Regarding Cafeteria Plans 

 

Pursuant to federal law, Section 125 of the Internal Revenue Code contains provisions that 

define “qualifying events” that, for example, allow mid-year changes to one’s medical, dental, 

vision, life, health, or dependent care flexible spending account plan elections.  Generally, the 

plan is called a “cafeteria plan” because it includes a menu of benefits that employees may 

choose from.   

Under Section 125, the plan must include at least one qualified benefit to receive the Section 125 

status.  This plan may be offered with a group health plan which allows the participating 

employee to set aside a predetermined amount of money each year to allocate to the plan, which 

is automatically deducted from the employee’s paycheck each pay period before taxes are 

applied.  The money in the flexible spending account can be used to pay certain prescribed out-

of-pocket expenses on a pre-tax basis.  This flexibility is what makes Section 125 plans different 

from a traditional employer-provided health insurance plan where the employer covers some (or 

all) of the employee’s health premiums. 

Typically, a cafeteria plan does not cover, for example, educational assistance, employee 

discounts, meals, lodging on certain premises, retirement planning services, tuition reduction, 

working condition benefits, athletic facilities, employer-provided cell phones, transportation 

(commuting) benefits, and de minimus benefits, to name a few. 

For the taxable years beginning in 2021, the dollar limitation for employee salary reductions for 

contributions to health flexible spending arrangements remained static at $2,750.  For cafeteria 

plans that permit the carryover of unused amounts, the maximum carryover amount is $550, an 

increase of $50 from taxable years beginning in 2020.13 

4) The Relation of This Matter to the California Supreme Court’s Decision in Alameda  

 

Following the implementation of the PEPRA in 2013, some CERL members, employers, and 

CERL systems believed that its provisions regarding the kinds of remuneration that may be 

excluded from compensation earnable for legacy members remained unclear.  This lack of clarity 

became the impetus for litigation in which members, employers, and these systems waited for a 

                                                 

13 See “IRS provides tax inflation adjustments for tax year 2021, Internal Revenue Service, Reference: IR-2020-245, 

October 26, 2020.  

https://www.irs.gov/newsroom/irs-provides-tax-inflation-adjustments-for-tax-year-2021
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court decision regarding the matter believing that the PEPRA’s provisions affecting legacy 

members violated prior contract and settlement agreements with those members.14 

On July 30, 2020, the California Supreme Court upheld the PEPRA in relation to the CERL in its 

ruling in Alameda.15  In Alameda, which addressed legal issues involving compensation earnable 

under the CERL (and naturally through implication, also the PEPRA), the court held that under 

the CERL, county employees have no express contractual right to the calculation of their pension 

benefits in a manner inconsistent with the terms of the PEPRA… [it was] enacted for the 

constitutionally permissible purpose of closing loopholes and preventing abuse of the pension 

system in a manner consistent with the CERL’s preexisting structure. (Emphasis added.)   

Moreover, the court held that the PEPRA provides express examples of remuneration that are 

excluded per se and also examples of remuneration that a retirement board may exclude if it 

determined the compensation was paid to enhance a member’s pension benefit16, and found in 

part, that the pension systems’ past practices and settlement agreements did not prevent the 

Legislature from revising the law to achieve the permissible purpose of conforming pension 

benefits to the theory underlying the CERL plans by closing loopholes and proscribing 

potentially abusive practices. 

Following the California Supreme Court’s decision in Alameda, those CERL systems that 

continued to include the affected compensation practices in their legacy members’ pension 

calculations had to reassess the retirement allowance of their members affected by the decision to 

comply with the court’s decision, which required them to reverse and recover up to eight years 

of pension overpayments from retirees and refund contributions that those retirees and active 

members who have paid on the contested compensation (emphasized), unless the system 

determined that it may be unnecessary to collect certain overpayments. 

5) Applicable Effective Date  

 

It may be unclear whether the author intends the bill to retroactively apply to members who have 

retired before this bill becomes effective (i.e., January 1, 2023), should it become law.  Although 

the bill provides that the FBA is includable in the compensation earnable for legacy members in 

Ventura County who retire before December 31, 2025, the county CERL system’s members who 

retire prior to January 1, 2023, would normally have their retirement benefits based on the law as 

it exists prior to the implementation of this bill’s provisions. 

                                                 

14 Alameda County Deputy Sheriff's Assn. v. Alameda County Employees' Retirement Assn. (2020) 9 Cal.5th 1032 

[266 Cal.Rptr.3d 381, 470 P.3d 85].) 
15 Id. 
16 Section 31461 of the Gov. Code:  Exclusions include, for example, payments for excess unused leave, additional 

services outside normal work hours, and termination payments made at the time of termination.  Examples of 

potential exclusions for compensation to enhance pension benefits include conversions of third party cash or in-

kind payments to direct cash payments to the member during the final compensation period, one-time or ad hoc 

payments made to individuals, and excess termination payments made prior to termination and during the final 

compensation period. 
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6) This Bill 

 

This bill is narrow in its scope, application, and duration, and seeks to provide clarification 

specific to the County of Ventura and its FBA for purposes of compensation and compensation 

earnable and thus must be included in calculating a legacy member’s pension benefit if it meets 

specified conditions. 

7) Comments by Supporters 

 

The sponsors state that, “[t]he Alameda decision created confusion among county retirement 

systems governed by CERL about how to correctly apply the PEPRA definitions to long-

standing compensation practices, including the FBA in Ventura County.  The Alameda decision 

did not specifically address compensation, like Ventura’s FBA, but some have argued that these 

payments could fall outside the allowed compensation under the CERL.  In Ventura’s case, 

however, the County has included the FBA in the pension calculation for legacy employees 

because employees receive the full cash value and it is a regular, set amount paid every pay 

period – it is not subject to pension spiking or any other manipulation.” 

8) Comments by Opponents 

 

None on file relating to the current version of this bill. 

 

REGISTERED SUPPORT / OPPOSITION: 

Support 

California State Council of the Service Employees International Union (Co-sponsor) 

County of Ventura (Co-sponsor) 

Opposition 

None on file. 

Analysis Prepared by: Michael Bolden / P. E. & R. / (916) 319-3957 


