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Date of Hearing:   April 29, 2021 

ASSEMBLY COMMITTEE ON HOUSING AND COMMUNITY DEVELOPMENT 

David Chiu, Chair 
AB 602 (Grayson) – As Amended April 19, 2021 

SUBJECT:  Development fees: impact fee nexus study 

SUMMARY:  Adds new requirements to the preparation and adoption of impact fee nexus 
studies, and requires the Department of Housing and Community Development (HCD) to 

develop a nexus study template. Specifically, this bill:   

1) Requires that impact fee nexus studies prepared for cities, counties, and special districts 
must: 

a) Identify the existing level of service and the proposed new level of service, and explain 
why the new level of service is appropriate; 

b) Include information in the nexus study that supports the local agency’s actions 
establishing, increasing, or imposing a fee; 

c) If the nexus study supports the increase of an existing fee, review the assumptions of the 

original fee and evaluate the amount of fees collected under the original fee; 

d) Calculate fees imposed on a housing development project proportionately to the square 

footage of the units of the proposed development; and 

e) Consider targeting fees geographically within the jurisdiction; 

2) Requires cities, counties, and special districts adopting an impact fee nexus study to: 

a) Adopt the study prior to the adoption of a development fee; 

b) Calculate fees imposed on a housing development project proportionately to the square 

footage of the units of the proposed development, or make findings demonstrating that 
another metric is more appropriate;  

c) Target fees geographically, or make findings demonstrating that such targeting is not 

appropriate; 

d) Adopt a capital improvement plan as a part of the study if the local government is a large 

jurisdiction, as defined; 

e) Adopt the study at a public hearing with at least 30 days’ notice, and provide specific 
notification to members of the public that had requested to be notified that the study had 

begun;  

f) Consider any timely evidence submitted by the public claiming that its findings and 

determinations in support of a fee are insufficient; and 

g) Update any nexus studies at least every eight years. 
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3) States that the nexus study requirements of this bill do not apply to connection fees or 
capacity charges, as specified. 

4) Requires cities and counties to request development proponents to provide, once the 
certificate of occupancy is issued, the total amount of fees and exactions associated with a 
project. Requires the local government to post this information on its website and update it at 

least twice a year.   

5) Requires HCD to create an impact fee nexus study template and authorizes local jurisdictions 

to use the template.  

6) Provides that no reimbursement is required by this act because a local agency or school 
district has the authority to levy service charges, fees, or assessments sufficient to pay for the 

program or level of service mandated by this act. 

EXISTING LAW:   

1) Establishes the Mitigation Fee Act (Government Code Section 66000-66025) that requires a 
local agency to do all of the following when establishing, increasing, or imposing a fee on a 
development project: 

a) Identify the purpose of the fee; 

b) Identify the use to which the fee is to be put; 

c) Determine how there is a nexus between the fee’s use and the type of development 
project on which the fee is imposed; and  

d) Determine how there is a nexus between the need for a public facility and the type of 

development project on which the fee is imposed.  

2) Requires a city, county, or special district that has an internet website to make information 

available on its internet website, including the current schedule of fees, exactions, and 
affordability requirements imposed by that city, county, or special district, applicable to a 
proposed housing development project (Government Code Section 65940.1). 

3) Establishes the policy activities of HCD (Health and Safety Code Sections 50450-50466).  

FISCAL EFFECT:  Unknown. 

COMMENTS:   

Author’s Statement: According to the author, “Local jurisdictions levy development fees to pay 
for the services needed to support new housing and to offset the impacts of growth in a 

community. In order for impact fees to be legally valid, they must comply with the rules and 
regulations established by the Mitigation Fee Act and be justified through the use of a ‘nexus 

study’ which illustrates the relationship between new development and its incremental impacts 
on infrastructure. In November of 2020, the Terner Center released a report which stressed the 
need for additional guidance on how local jurisdictions conduct nexus studies, which are 

currently governed by an opaque and informal patchwork of guidelines and common practices. 
AB 602 establishes basic transparency and accountability standards for nexus studies, and tasks 
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the Department of Housing and Community Development (HCD) with developing a template for 
nexus studies that local governments can use.” 

 

Constitutional Limits on Local Government Revenues:  Local governments rely on local 
revenue sources to provide services to their residents. Historically, much of that revenue came 

from property taxes and other special taxes, but the passage of Proposition 13 capped property 
taxes and tax increases for existing property owners, and required 2/3 voter approval for special 

taxes. This resulted in a substantial decline in local revenues. As a result, local governments 
turned to general taxes, but Proposition 62 (1986) required majority voter approval of general 
taxes, further limiting options. Local governments then turned to assessments that were more 

closely tied to the benefit that an individual property owner receives. Subsequently, Proposition 
218 (1996) required voter approval of parcel taxes and created a landowner-voter process for 

approving assessments and property-related fees. With these taxing strategies foreclosed, for the 
past 25 years local governments have increasingly turned to imposing other types of fees and 
assessments that can be passed without voter approval. Such fees include “impact fees” on new 

housing development, which are levied to fund capital public amenities to serve the new 
residents of the development.  

 

Legal Framework for Impact Fees: Impact fees are largely governed by the Mitigation Fee Act 
(Government Code Section 66000-66025). The Mitigation Fee Act requires local officials to 

undertake certain steps whenever establishing, increasing, or imposing a fee as a condition of 
approving a development project. These steps include: 

 

 Identifying the fee’s purpose; 

 Identifying the fee’s use, including the public facilities to be financed; 

 Determining a “reasonable relationship” between the fee's use and the development;  

 Determining a “reasonable relationship” between the public facility's need and the 

development; 

 Holding at least one open and public meeting prior to levying a new fee or increasing an 

existing one; 

 Depositing and spending the fees within five years of collecting them; and 

 Refunding fees or making specific findings on when and how the fees will be spent for 
construction, if the fees are not spent within five years of collection. 

 
In its 1987 Nollan decision, the U.S. Supreme Court said that there must be an “essential nexus” 

between a project's impacts and the conditions for approval, which is similar to the “reasonable 
relationship” requirement under the Mitigation Fee Act.  In the 1994 Dolan decision, the U.S. 
Supreme Court said that conditions on development must have a “rough proportionality” to a 

project's impacts. 
 

In the 1996 Ehrlich decision, the California Supreme Court distinguished between “legislatively 
enacted” conditions that apply to all projects and “ad hoc” conditions imposed on a project-by-
project basis. Ehrlich applied the “essential nexus” test from Nollan and the “rough 

proportionality” test from Dolan to “ad hoc” conditions.  The Court did not apply the Nollan and 
Dolan tests to the conditions that were “legislatively enacted.”  In other words, local officials 

face greater scrutiny when they impose conditions on a project-by-project basis, but local 
officials have more leeway when setting fees that apply broadly to all projects in a given 
category. 
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Preparation and Adoption of the Impact Fee Nexus Studies: To ensure that any proposed 
impact fees meet the legal requirements established by the Nollan and Dolan cases, local 

governments must conduct a nexus study prior to imposing a new impact fee or increasing a fee 
above the level of fees allowed by the previous nexus study. These nexus fee studies and the 
subsequently imposed impact fees vary widely in approach, quality, and outcomes. For example, 

many nexus studies and fees are based on a per-unit basis, while others are based on square 
footage. Some include as assessment of the fee’s impact on the feasibility of housing 

development, and some do not. And in a March 2018 report, UC Berkeley’s Terner Center for 
Housing Innovation found that development fees can amount to anywhere from six to 18 percent 
of the median price of a home, depending on location. Such variation can have substantial 

impacts on the viability of developments within and between jurisdictions.  

This bill would add more rigor to the process for preparing and adopting impact fee nexus 

studies. It does so in a number of ways, as enumerated in the summary, above. Key provision 
include requirements to do the following:  

 Requiring the adoption of the study prior to the adoption of a development fee, codifying 

existing case law; 

 Calculate fees based on square feet, so as to facilitate smaller, more moderately-priced 

units;  

 Geographically target the fees, to recognize economic variation within jurisdictions;   

 Identify existing and proposed level of service for public amenities, and adopt a capital 
improvement plan as a part of the study, so as to facilitate a better understanding of the 

expected use of the fees and outcomes;    

 Update nexus studies at least every eight years, to ensure they contain timely information;  

 Require HCD to create an impact fee nexus study template, to promulgate use of best 
practices and ease the financial burden of conducting nexus studies on less affluent 

jurisdictions.  
 

Arguments in Support: Supporters of the bill argue that it is necessary to better align impact fees 

with their impact and increase transparency in the creation and adoption of these fees. According 
to California YIMBY (one of the bill’s sponsors), “AB 602 adopts many best practices for 

reforming fees in California, while ensuring that reforms will not undermine important 
government services.” 
 

Arguments in Opposition: Opposition to the bill comes from the California State Association of 
Counties and other groups representing local governments. They cite concerns about the 

workability of two of the bill’s provisions. First, they are opposed to HCD creating a nexus fee 
template, due to their inexperience in this space, and would rather the Governor’s Office of 
Planning and Research maintain a clearinghouse of local impact fee studies. Second, they oppose 

the requirement for capital improvement planning without additional funding to pay for it. 
 

Staff Comments and Proposed Amendments: The main provisions of this bill are located in a 
part of the Government Code dealing with the review and approval of development projects. 
Such placement made sense when the bill required nexus studies to apply to exactions and fees. 

However, amendments taken in the Assembly Committee on Local Government removed the 
applicability of the study to exactions, making it only applicable to fees. As such, the committee 

may wish to consider amending this bill to place its main provisions in the Mitigation Fee Act 
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portion of the Government Code, since that is the portion of law dealing specifically with this 
issue.  

 

Related Legislation:  

 

AB 678 (Grayson), 2021: This bill would cap the total amount of fees and exactions imposed by 
a city or county on a housing development. This bill is pending hearing in the Assembly 

Committee of Local Government. 
 

AB 3145 (Grayson), 2020: This bill would have capped the total amount of fees and exactions 

imposed by a city or county on a housing development. This bill died in the Assembly 
Committee of Local Government.  

 
AB 1484 (Grayson), 2019: This bill would have required local agencies to publish fees for 
housing development projects on their internet website and freezes “impact and development 

fees that are applicable to housing developments” for two-years after a development application 
is deemed complete. This bill died in the Senate Committee on Rules.  

 
AB 879 (Grayson), Chapter 374, Statutes of 2017: Makes a number of changes to housing 
element law, and directs the Department of Housing and Community Development to complete a 

study evaluating the reasonableness of local fees charged to new developments. 
 

Double referred: This bill is double referred. It was heard in the Assembly Committee on Local 
Government on April 14, 2021 and passed out on a vote of 8-0.  
 

REGISTERED SUPPORT / OPPOSITION: 

Support 

California YIMBY (Co-Sponsor) 
Habitat for Humanity California (Co-Sponsor) 
Bay Area Council 

California Association of Realtors 
Casita Coalition 

California Building Industry Association 
Council of Infill Builders 
Desert Valleys Builders Association 

East Bay Leadership Council 
Greenbelt Alliance 

Hello Housing 
Housing Action Coalition 
LISC San Diego 

San Francisco Bay Area Planning and Urban Research Association  
SV@Home 

Terner Center for Housing Innovation at the University of California, Berkeley 
The Two Hundred 
TMG Partners 

Opposition 
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City of Fountain Valley 
 

Oppose Unless Amended 
 
American Planning Association California Chapter 

Association of California Water Agencies 
California Association of Sanitation Agencies 

California Municipal Utilities Association 
California State Association of Counties 
League of California Cities 

Rural County Representatives of California 
Urban Counties of California 

Analysis Prepared by: Steve Wertheim / H. & C.D. / (916) 319-2085 


