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CONCURRENCE IN SENATE AMENDMENTS 

AB 2799 (Jones-Sawyer) 

As Amended  August 9, 2022 

2/3 vote 

SUMMARY 

Provides that in determining whether creative expression evidence is more prejudicial than 

probative, and therefore inadmissible, the court must consider specified factors.   

Senate Amendments 
Delete the Assembly version of this bill and instead: 

1) Require a court to hold a pretrial hearing outside the presence of the jury before admitting 

evidence of creative expression in a criminal proceeding. 

2) Specify that in balancing the probative value of the evidence against the substantial danger of 

undue prejudice, the court must consider the factors currently required by law, as well as 

that: 

a) The probative value of creative expression for its literal truth or as a truthful narrative is 

minimal unless that expression is created near in time to the charged crime(s), bears a 

sufficient level of similarity to the charged crime(s), or includes some factual detail not 

otherwise publicly available; and, 

b) Undue prejudice includes, but is not limited to, the possibility that the trier of fact will 

treat the expression as inadmissible evidence of the defendant's propensity for violence or 

general criminal disposition as well as the possibility that the evidence will explicitly or 

implicitly inject racial bias into the proceedings. 

3) Require the court to consider all of the following as well as any additional evidence, if 

proffered and relevant to the issues in the case: 

a) Credible testimony on the genre of creative expression as to the social or cultural context, 

rules, conventions, and artistic techniques of the expression;  

b) Experimental or social science research demonstrating that the introduction of a 

particular type of expression explicitly or implicitly introduces racial bias into the 

proceedings; and, 

c) Evidence to rebut such research or testimony. 

4) Require the court to state its ruling on whether or not to admit the creative expression 

evidence and the reasons for its ruling on the record. 

5) Define "creative expression" as the expression or application of creativity or imagination in 

the production or arrangement of forms, sounds, words, movements, or symbols, including, 

but not limited to, music, dance, performance art, visual art, poetry, literature, film, and other 

such objects or media. 

6) Make legislative findings and declarations. 
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COMMENTS 

As Passed by the Assembly, this bill: 

1) Directed that in a criminal trial or proceeding where a form of creative expression is admitted 

as evidence of guilt, upon the request of a party, the court shall instruct the jury as follows or 

admonish the jury with a substantially similar instruction:  

a) "In evaluating the evidence of creative expression that has been introduced, this evidence 

should be viewed with caution and close scrutiny; and  

b) "You should not use the evidence to support a finding that the defendant has the 

propensity to commit a crime or as character evidence." 

2) Defined a "creative expression" as the expression or application of creativity or imagination 

in the production or arrangement of forms, sounds, words, movements, or symbols, 

including, but not limited to, music, dance, performance art, visual art, poetry, literature, 

film, and other such objects or media. 

3) Provided that in addition to this jury instruction, the court may provide the jury with any 

additional instructions it may deem necessary. 

According to the Author 
"California has long held that the use of creative expression as evidence at trial should only 

happen in very specific circumstances given the opportunity for bias against a defendant. 

Unfortunately, there are still cases where creative expressions are used in trial in a manner that 

incites explicit or implicit bias. Even in cases where creative expressions are not admitted as 

evidence, its discussion in front of a jury can poison the well by allowing for explicit or implicit 

basis against certain forms of creative expression to play a role in the case. AB 2799 will ensure 

that creative expression is robustly evaluated before it can be admitted as evidence, and ensure 

that this evaluation takes place pretrial." 

Arguments in Support 
According to the California Attorneys for Criminal Justice, "As evidence in support of AB 2799, 

we would reference an opinion piece in the New York Times Sunday Review section of April 3, 

2022, on this very topic of rap lyrics in criminal cases. The title of the article is 'The Lyrics and 

the Sentence.' 

"The article references a 2019 book entitled 'Rap on Trial: Race, Lyrics, and Guilt in America' 

and what the authors of that book found in their research. The authors found that rap lyrics and 

other creative expressions get used as 'racialized character evidence: details or personal traits 

prosecutors use in insidious ways playing up racial stereotypes to imply guilt.' The resulting 

message is that the defendant is that type of Black (or Brown) person. One of the authors of the 

book said, 'There's always this bias that this young Black man, if they're rapping, they must only 

be saying what's autobiographical and true, because they can't possibly be creative.' Your bill 

explicitly addresses instructing the jury not to use this type of evidence that the accused has a 

'propensity to commit a crime or as character evidence.' 

"Also of interest is a bill pending in the New York legislature that would bar the admission of 

rap lyrics or other creative expression as evidence without 'clear and convincing proof that there 
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is a literal, factual nexus' to the case. The bill was approved by a committee in January and is 

awaiting a full vote. Brad Holman and Jamaal Bailey are the state senators carrying this 

legislation. 

"The article notes a 2016 study from University of California, Irvine, that asked two groups of 

participants to read the same set of violent lyrics. One group was told the lyrics came from a 

country song, while the other was told they came from rap. Participants rated whether they found 

the lyrics offensive and whether they thought the lyrics were fictional or based on the writer's 

experience. They judged the lyrics to be more offensive and truer to life when told they were rap. 

It can therefore be argued that what is more damning than the substantive lyrics is the label 'rap' 

that is attached to them. 

"A co author of this letter, Nicole Lambros, pointed out a case that she recently handled where 

the Court allowed the gang expert to go through her client's rap songs and videos line by line and 

identify his perceived 'call outs to rival Gangs' such as 'We run this block don't you come 

knockin.' He went through her client's videos and identified clothing he wore as 'telling rival 

Bloods he was a Crip.' Such testimony is patently absurd and insulting As a side note, she had a 

juror; 55+ Black lady who came to court the next day in a Tu Pac T shirt; pretty clear evidence 

that she, for one, was offended. 

"Another example that supports the need for the jury instruction in AB 2799, is a case out of 

Contra Costa County from 2021, highlighted in a September 28, 2021 article from Northern 

California ACLU, where a Black defendant who was a musician was on trial for murder with a 

gang enhancement. The defendant's rap lyrics and rap videos were used as evidence against him 

in the trial. The defendant claimed self defense. The prosecution said it was murder for the 

benefit of the 'Broad Day' gang. The prosecution's so called 'gang expert' testified that common 

phrases used in some of the lyrics actually had a sinister 'gang meaning' rather than their 

everyday meaning. He even went so far as to testify that the defendant's copying of lyrics from 

other popular songs about shootings and violence were just confessions of his own violent acts. 

This is precisely the problem cited in the 'Rap on Trial' book regarding the bias that young Black 

men are incapable of being creative so anything they express must be autobiographical. The 

expert also claimed that the defendant's display of a 'B' hand symbol proved his affiliation with 

the Broad Day gang. The article notes that former President Bill Clinton, Golden State Warrior 

Steph Curry, actor William Shatner, and singer Beyonce Knowles have all been pictured making 

the same exact hand symbol and are not known members of the Broad Day gang. Sadly, the 

defendant in this case was convicted of murder with enhancements for gang activity and 

sentenced to life in prison." 

Arguments in Opposition 
None submitted. 

FISCAL COMMENTS 

None. 

VOTES: 

ASM PUBLIC SAFETY:  7-0-0 
YES:  Jones-Sawyer, Lackey, Mia Bonta, Bryan, Quirk, Santiago, Seyarto 
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ASSEMBLY FLOOR:  61-0-17 
YES:  Aguiar-Curry, Arambula, Bauer-Kahan, Bennett, Berman, Bloom, Boerner Horvath, 

Mia Bonta, Calderon, Carrillo, Choi, Cooley, Cooper, Megan Dahle, Daly, Davies, Mike Fong, 

Gabriel, Eduardo Garcia, Gray, Grayson, Haney, Holden, Irwin, Jones-Sawyer, Kalra, Kiley, 

Lackey, Lee, Low, Maienschein, Mathis, Mayes, Mullin, Muratsuchi, Nazarian, Nguyen, 

O'Donnell, Patterson, Petrie-Norris, Quirk, Quirk-Silva, Ramos, Reyes, Luz Rivas, Robert Rivas, 

Rodriguez, Blanca Rubio, Salas, Santiago, Seyarto, Smith, Stone, Ting, Valladares, Voepel, 

Ward, Akilah Weber, Wilson, Wood, Rendon 

ABS, ABST OR NV:  Bigelow, Bryan, Cervantes, Chen, Cunningham, Flora, Fong, Friedman, 

Gallagher, Cristina Garcia, Gipson, Levine, McCarty, Medina, Villapudua, Waldron, Wicks 

 

SENATE FLOOR:  38-0-2 
YES:  Allen, Archuleta, Atkins, Bates, Becker, Borgeas, Bradford, Caballero, Cortese, Dahle, 

Dodd, Eggman, Glazer, Gonzalez, Grove, Hertzberg, Hueso, Hurtado, Jones, Kamlager, Laird, 

Leyva, Limón, McGuire, Melendez, Min, Newman, Nielsen, Ochoa Bogh, Pan, Portantino, 

Rubio, Skinner, Stern, Umberg, Wieckowski, Wiener, Wilk 

ABS, ABST OR NV:  Durazo, Roth 

 

UPDATED 

VERSION: August 9, 2022 

CONSULTANT:  Cheryl Anderson / PUB. S. / (916) 319-3744   FN: 0003814 




