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SUBJECT: Evidence:  admissibility of creative expressions 

SOURCE: Author 

DIGEST: This bill requires the court, in a criminal trial or proceeding where any 

party seeks to admit a form of creative expression as evidence, to hold a hearing 

outside the presence of the jury to determine the question of admissibility 

considering specified factors. 

ANALYSIS:   

Existing law: 

1) States that only relevant evidence is admissible, and except as otherwise 

provided by statute, all relevant evidence is admissible. (Evid. Code §§ 350, 

351.) 

2) Provides that relevant evidence shall not be excluded in any criminal 

proceeding, including pretrial and post-conviction motions and hearings, or in 

any trial or hearing of a juvenile for a criminal offense, whether heard in 

juvenile or adult court, subject to the existing statutory role of evidence relating 

to privilege or hearsay, or inadmissibility. (Cal. Const., Art. I, § 28, as adopted 

June 8, 1982.) 

3) Defines “relevant evidence” means evidence, including evidence relevant to the 

credibility of a witness or hearsay declarant, having any tendency in reason to 
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prove or disprove any disputed fact that is of consequence to the determination 

of the action. (Evid. Code § 210.) 

4) States that, except as provided, evidence of a person’s character or a trait of 

their character (whether in the form of an opinion, evidence of reputation, or 

evidence of specific instances of his or her conduct) is inadmissible when 

offered to prove his or her conduct on a specified occasion. (Evid. Code § 1101, 

subd. (a).) 

5) Provides that the above prohibition does not prohibit the he admission of 

evidence that a person committed a crime, civil wrong, or other act when 

relevant to prove some fact (such as motive, opportunity, intent, preparation, 

plan, knowledge, identity, absence of mistake or accident, or whether a 

defendant in a prosecution for an unlawful sexual act or attempted unlawful 

sexual act did not reasonably and in good faith believe that the victim 

consented) other than his or her disposition to commit such an act. (Evid. Code 

§ 1101, subd. (b).) 

6) Authorizes a court in its discretion to exclude evidence if its probative value is 

substantially outweighed by the probability that its admission will (a) 

necessitate undue consumption of time or (b) create substantial danger of undue 

prejudice, of confusing the issues, or of misleading the jury. (Evid. Code § 

352.) 

7) Specifies a process whereby the question of the admissibility of evidence may 

be heard by the court outside the presence and hearing of the jury if any party 

so requests. (Evid. Code § 402, subd. (b).) 

This bill: 

1) Requires a court, in a criminal proceeding where a party seeks to admit as 

evidence a form of creative expression, to consider the following, in addition to 

other existing factors, when balancing the probative value of that evidence 

against the substantial danger of undue prejudice: 

a) The probative value of such expression for its literal truth or as a truthful 

narrative is minimal unless that expression is created near in time to the 

charged crime or crimes, bears a sufficient level of similarity to the charged 

crime or crimes, or includes factual detail not otherwise publicly available; 

and, 
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b) Undue prejudice includes, but is not limited to, the possibility that the trier 

of fact will, in violation of existing provisions of law, treat the expression as 

evidence of the defendant’s propensity for violence or general criminal 

disposition as well as the possibility that the evidence will explicitly or 

implicitly inject racial bias into the proceedings. 

2) States that if proffered, the court shall consider all of the following: 

a) Credible testimony on the genre of creative expression as to the social or 

cultural context, rules, conventions, and artistic techniques of the expression; 

b) Experimental or social science research demonstrating that the introduction 

of a particular type of expression explicitly or implicitly introduces racial 

bias into the proceedings; and, 

c) Evidence to rebut such research or testimony. 

3) Defines “creative expression” to mean “the expression or application of 

creativity or imagination in the production or arrangement of forms, sounds, 

words, movements, or symbols, including, but not limited to, music, dance, 

performance art, visual art, poetry, literature, film, and other such objects or 

media.” 

4) Requires the court to make a determination on the question of admissibility of a 

form of creative expression outside the presence and hearing of the jury. 

5) Requires the court to state on the record its ruling and its reasons therefor. 

6) States that it is the intent of the Legislature to provide a framework by which 

courts can ensure that the use of an accused person’s creative expression will 

not be used to introduce stereotypes or activate bias against the defendant, nor 

as character or propensity evidence; and to recognize that the use of rap lyrics 

and other creative expression as circumstantial evidence of motive or intent is 

not a sufficient justification to overcome substantial evidence that the 

introduction of rap lyrics creates a substantial risk of unfair prejudice. 

Comments 

According to the author: 

California has long held that the use of creative expression as evidence at trial 

should only happen in very specific circumstances given the opportunity for 

bias against a defendant. Unfortunately, there are still cases where creative 
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expressions are used in trial in a manner that incites explicit or implicit bias. 

Even in cases where creative expressions are not admitted as evidence, its 

discussion in front of a  jury can poison the well by allowing for explicit or 

implicit basis against certain forms of creative expression to play a role in the 

case. AB 2799 will ensure that creative expression is robustly evaluated before 

it can be admitted as evidence, and ensure that this evaluation takes place 

pretrial. 

FISCAL EFFECT: Appropriation: No Fiscal Com.: No Local: No 

SUPPORT: (Verified 6/14/22) 

California Attorneys for Criminal Justice 

California Public Defenders Association 

Fair Chance Project 

Initiate Justice 

LaPolt Law 

Smart Justice California 

OPPOSITION: (Verified 6/14/22) 

None received 

ARGUMENTS IN SUPPORT:  According to California Attorneys for Criminal 

Justice: 

As evidence in support of AB 2799, we would reference an opinion piece in the 

New York Times Sunday Review section of April 3, 2022, on this very topic of 

rap lyrics in criminal cases.  

The title of the article is “The Lyrics and the Sentence." The article references a 

2019 book entitled “Rap on Trial: Race, Lyrics, and Guilt in America” and what 

the authors of that book found in their research. The authors found that rap 

lyrics and other creative expressions get used as “racialized character evidence: 

details or personal traits prosecutors use in insidious ways playing up racial 

stereotypes to imply guilt.” The resulting message is that the defendant is that 

type of Black (or Brown) person. One of the authors of the book said, “There’s 

always this bias that this young Black man, if they’re rapping, they must only 

be saying what’s autobiographical and true, because they can’t possibly be 

creative.” . . . .  

Also of interest is a bill pending in the New York legislature that would bar the 

admission of rap lyrics or other creative expression as evidence without “clear 
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and convincing proof that there is a literal, factual nexus” to the case. The bill 

was approved by a committee in January and is awaiting a full vote. Brad 

Holman and Jamaal Bailey are the state senators carrying this legislation. 

The article notes a 2016 study from University of California, Irvine, that asked 

two groups of participants to read the same set of violent lyrics. One group was 

told the lyrics came from a country song, while the other was told they came 

from rap. Participants rated whether they found the lyrics offensive and whether 

they thought the lyrics were fictional or based on the writer’s experience. They 

judged the lyrics to be more offensive and truer to life when told they were rap. 

It can therefore be argued that what is more damning than the substantive lyrics 

is the label “rap” that is attached to them. 

 

ASSEMBLY FLOOR:  61-0, 5/5/22 

AYES:  Aguiar-Curry, Arambula, Bauer-Kahan, Bennett, Berman, Bloom, Boerner 

Horvath, Mia Bonta, Calderon, Carrillo, Choi, Cooley, Cooper, Megan Dahle, 

Daly, Davies, Mike Fong, Gabriel, Eduardo Garcia, Gray, Grayson, Haney, 

Holden, Irwin, Jones-Sawyer, Kalra, Kiley, Lackey, Lee, Low, Maienschein, 

Mathis, Mayes, Mullin, Muratsuchi, Nazarian, Nguyen, O'Donnell, Patterson, 

Petrie-Norris, Quirk, Quirk-Silva, Ramos, Reyes, Luz Rivas, Robert Rivas, 

Rodriguez, Blanca Rubio, Salas, Santiago, Seyarto, Smith, Stone, Ting, 

Valladares, Voepel, Ward, Akilah Weber, Wilson, Wood, Rendon 

NO VOTE RECORDED:  Bigelow, Bryan, Cervantes, Chen, Cunningham, Flora, 

Fong, Friedman, Gallagher, Cristina Garcia, Gipson, Levine, McCarty, Medina, 

Villapudua, Waldron, Wicks 

 

Prepared by: Stella Choe / PUB. S. /  

6/15/22 14:25:15 

****  END  **** 
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