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SUMMARY: Creates a new jury instruction to be used where a form of creative expression, as 

defined, is admitted as evidence of guilt.  Specifically, this bill:   

 

1) Directs that in a criminal trial or proceeding where a form of creative expression is admitted 

as evidence of guilt, upon the request of a party, the court shall instruct the jury as follows or 

admonish the jury with a substantially similar instruction:  

 

a) “In evaluating the evidence of creative expression that has been introduced, this evidence 

should be viewed with caution and close scrutiny; and  

 

b) “You should not use the evidence to support a finding that the defendant has the 

propensity to commit a crime or as character evidence.” 

 

2) Defines a “creative expression” as the expression or application of creativity or imagination 

in the production or arrangement of forms, sounds, words, movements, or symbols, 

including, but not limited to, music, dance, performance art, visual art, poetry, literature, 

film, and other such objects or media. 

 

3) Provides that in addition to this jury instruction, the court may provide the jury with any 

additional instructions it may deem necessary. 

 

EXISTING LAW:   

 

1) Provides that only “relevant evidence” is admissible. (Evid. Code, § 350.) 

2) Defines “relevant evidence” as evidence having any tendency in reason to prove or disprove 

any disputed fact that is of consequence to the determination of the action. (Evid. Code, § 

210.) 

3) Provides the court in its discretion may exclude evidence if its probative value is 

substantially outweighed by the probability that its admission will necessitate undue 

consumption of time or create substantial danger of undue prejudice, of confusing the issues, 

or of misleading the jury. (Evid. Code, § 352.)  

 

4) Prohibits, except as specified, admission of evidence of a person’s character, whether in the 

form of an opinion, evidence of reputation, or evidence of specific instances of conduct, to 

prove their conduct on a specified occasion. (Evid. Code, § 1101, subd. (a).) 
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5) Permits the admission of evidence that a person committed a crime, civil wrong, or other act 

when relevant to prove some fact other than their disposition to commit such an act. (Evid. 

Code, § 1101, subd. (b).) 

 

6) Allows evidence that a person committed a crime, civil wrong, or other act to prove motive, 

opportunity, intent, preparation, plan, knowledge, identity, absence of mistake or accident, or 

lack of good faith that the victim consented to a sexual act. (Evid. Code, § 1101, subd. (b).) 

 

7) Requires the court, on request, to instruct the jury to view the testimony of an in-custody 

informant against the defendant with caution and close scrutiny. (Pen. Code, § 1127a.) 

 

FISCAL EFFECT:  Unknown 

 

COMMENTS:   

 

1) Author's Statement:  According to the author, “California has long held that the use of 

creative expression as evidence at trial should only happen in very specific circumstances 

given the opportunity for bias against a defendant.  Unfortunately, there are cases, especially 

involving young artists of color, where creative expressions including song lyrics are used 

against them at trial. This bill requires judges to clearly explain to juries the role such 

expression plays in the trial, if used, and instructs them to consider that information only for 

narrow purpose for which it is allowed.” 

 

2) Evidence of Other Crimes or Misconduct: Evidence of other crimes or misconduct is not 

admissible to show that a defendant had the criminal disposition or propensity to commit the 

crimes charged. (Evid. Code, § 1101, subd. (a).) However, evidence of other crimes or 

misconduct by a defendant is admissible if it “[tends to] logically, naturally, and by 

reasonable inference . . . establish any fact material for the people, or to overcome any 

material matter sought to be proved by the defense[.]” (People v. Peete (1946) 28 Cal.2d 306, 

315 [quotations omitted].) Evidence Code section 1101, subdivision (b) codifies this 

exception to the general rule of inadmissibility by providing for the admission of such 

evidence “when relevant to prove some fact (such as motive, opportunity, intent, preparation, 

plan, knowledge, identity, absence of mistake or accident . . .) other than [the defendant's] 

disposition to commit such [crimes or bad acts].” 

 

Even so, admission of other crime or misconduct evidence cannot contravene other policies 

limiting the admissibility of evidence, such as Evidence Code section 352. (People v. Ewoldt 

(1994) 7 Cal.4th 380, 404.) Under Evidence Code section 352, the “probative value of the 

uncharged offense evidence must be substantial and must not be largely outweighed by the 

probability that its admission would create a serious danger of undue prejudice, of confusing 

the issues, or of misleading the jury.” (People v. Kipp (1998) 18 Cal.4th 349, 371.) 

 

3) Creative Expression Evidence and the Unique Problems Presented by Rap Lyrics: “In 

general, ‘[r]easonable persons understand musical lyrics and poetic conventions as the 

figurative expressions which they are,’ which means they ‘are not intended to be and should 

not be read literally on their face, nor judged by a standard of prose oratory.’” (In re George 

T. (2004) 33 Cal.4th 620, 636–637.) “[I]f, hypothetically, a piece of paper were found in Don 

McLean's home containing the handwritten words, ‘Drove my Chevy to the levee but the 

levee was dry,’ that would not mean that McLean personally drove a Chevrolet to a levee and 
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discovered it lacked water.” (People v. Melendez (2016) 2 Cal.5th 1, 24.) “One would not 

presume that Bob Marley, who wrote the well-known song ‘I Shot the Sheriff,’ actually shot 

a sheriff, or that Edgar Allan Poe buried a man beneath his floorboards, as depicted in his 

short story ‘The Tell-Tale Heart,’ simply because of their respective artistic endeavors on 

those subjects.” (State v. Skinner (2014) 218 N.J. 496, 521-522.)  

 

Rap lyrics, however, evoke a unique prejudice when introduced as evidence. This is 

particularly true with respect to the subgenre of gangster rap. “Gangster rap artists seek to 

present their harsh environment through their lyrics. As such, gangster rap lyrics deal heavily 

with violence, drugs, and gangs.” (Walls, Note and Comment: Rapp Rapp Snitch Knishes: 

The Danger of Using Gangster Rap Lyrics to Prove Defendant’s Character (2019) 48 Sw. L. 

Rev. 173, pp. 175-176.) Prosecutors frequently use gangster rap lyrics against defendants. 

(Ibid.) 

 

The Supreme Court recently reiterated its advisement that because “gang-related evidence 

“creates a risk the jury will improperly infer the defendant has a criminal disposition,” this 

evidence should “be carefully scrutinized by trial courts.” (People v. Mendez (2019) 7 

Cal.5th 680, 691 [quotations and citation omitted].) “This caution applies with particular 

force to rap songs that promote and glorify violence. Trial courts should carefully consider 

whether the potential for prejudice posed by these songs outweighs their probative value. In 

particular, where the rap lyrics are cumulative of other evidence, like screenshots, or where 

the probative value rests on construing the lyrics literally without a persuasive basis to do so, 

the probative value will often be ‘substantially outweighed by [the] prejudicial effect.’” 

(People v. Conceal (2019) 41 Cal.App.5th 951, 971-972, citing People v. Carter (2003) 30 

Cal.4th 1166, 1194.) 

 

Given the unique prejudicial nature of rap lyrics, in addition to the court’s scrutiny, this bill 

would require, upon request, the court to provide jurors with a cautionary instruction in cases 

where evidence of creative expression like rap lyrics are admitted into evidence. In 

particular, the court, upon request, would be required to instruct the jurors to view this 

evidence with caution. The court would also be required to instruct jurors not to use the 

evidence to support a finding that the defendant has the propensity to commit a crime or as 

character evidence – i.e., jurors would be instructed not to consider it as disposition evidence. 

 

There is precedent for the Legislature to direct the trial court to give such a cautionary 

instruction. For example, Penal Code section 1127a requires the court, on request, to instruct 

the jury to view the testimony of an in-custody informant against the defendant with caution 

and close scrutiny. 

4) Argument in Support:  According to the California Attorneys for Criminal Justice, “As 

evidence in support of AB 2799, we would reference an opinion piece in the New York 

Times Sunday Review section of April 3, 2022, on this very topic of rap lyrics in criminal 

cases. The title of the article is ‘The Lyrics and the Sentence.’ 

 

“The article references a 2019 book entitled ‘Rap on Trial: Race, Lyrics, and Guilt in 

America’ and what the authors of that book found in their research. The authors found that 

rap lyrics and other creative expressions get used as ‘racialized character evidence: details or 

personal traits prosecutors use in insidious ways playing up racial stereotypes to imply guilt.’ 

The resulting message is that the defendant is that type of Black (or Brown) person. One of 
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the authors of the book said, ‘There’s always this bias that this young Black man, if they’re 

rapping, they must only be saying what’s autobiographical and true, because they can’t 

possibly be creative.’ Your bill explicitly addresses instructing the jury not to use this type of 

evidence that the accused has a ‘propensity to commit a crime or as character evidence.’ 

 

“Also of interest is a bill pending in the New York legislature that would bar the admission 

of rap lyrics or other creative expression as evidence without ‘clear and convincing proof that 

there is a literal, factual nexus’ to the case. The bill was approved by a committee in January 

and is awaiting a full vote. Brad Holman and Jamaal Bailey are the state senators carrying 

this legislation. 

 

“The article notes a 2016 study from University of California, Irvine, that asked two groups 

of participants to read the same set of violent lyrics. One group was told the lyrics came from 

a country song, while the other was told they came from rap. Participants rated whether they 

found the lyrics offensive and whether they thought the lyrics were fictional or based on the 

writer’s experience. They judged the lyrics to be more offensive and truer to life when told 

they were rap. It can therefore be argued that what is more damning than the substantive 

lyrics is the label ‘rap’ that is attached to them. 

 

“A co author of this letter, Nicole Lambros, pointed out a case that she recently handled 

where the Court allowed the gang expert to go through her client's rap songs and videos line 

by line and identify his perceived ‘call outs to rival Gangs’ such as ‘We run this block don't 

you come knockin.’ He went through her client's videos and identified clothing he wore as 

‘telling rival Bloods he was a Crip.’ Such testimony is patently absurd and insulting As a side 

note, she had a juror; 55+ Black lady who came to court the next day in a Tu Pac T shirt; 

pretty clear evidence that she, for one, was offended. 

 

“Another example that supports the need for the jury instruction in AB 2799, is a case out of 

Contra Costa County from 2021, highlighted in a September 28, 2021 article from Northern 

California ACLU, where a Black defendant who was a musician was on trial for murder with 

a gang enhancement. The defendant’s rap lyrics and rap videos were used as evidence against 

him in the trial. The defendant claimed self defense. The prosecution said it was murder for 

the benefit of the ‘Broad Day’ gang. The prosecution’s so called ‘gang expert’ testified that 

common phrases used in some of the lyrics actually had a sinister ‘gang meaning’ rather than 

their everyday meaning. He even went so far as to testify that the defendant’s copying of 

lyrics from other popular songs about shootings and violence were just confessions of his 

own violent acts. This is precisely the problem cited in the ‘Rap on Trial’ book regarding the 

bias that young Black men are incapable of being creative so anything they express must be 

autobiographical. The expert also claimed that the defendant’s display of a ‘B’ hand symbol 

proved his affiliation with the Broad Day gang. The article notes that former President Bill 

Clinton, Golden State Warrior Steph Curry, actor William Shatner, and singer Beyonce 

Knowles have all been pictured making the same exact hand symbol and are not known 

members of the Broad Day gang. Sadly, the defendant in this case was convicted of murder 

with enhancements for gang activity and sentenced to life in prison.” 

 

5) Prior Legislation:  AB 278 (Floyd), Chapter 901, Statutes of 1989, provided for court 

instructions to the jury regarding the evaluation of an in-custody informant’s testimony. 
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REGISTERED SUPPORT / OPPOSITION: 

 

Support 
 

California Attorneys for Criminal Justice 

 

Opposition 

 

None 

 

Analysis Prepared by: Cheryl Anderson / PUB. S. / (916) 319-3744 


