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ASSEMBLY THIRD READING 

AB 2657 (Stone) 

As Amended  April 7, 2022 

Majority vote 

SUMMARY 

Changes the procedure for determining whether an incarcerated person under judgment of death, 

whose execution date has been set, is incompetent to be executed; and establishes a procedure for 

an incarcerated person whose sentence of death has been affirmed on direct appeal, any time 

prior to the setting of their execution date, to petition a court for relief from a sentence of death 

on the grounds that they are permanently incompetent to be executed. 

Major Provisions 
1) Requires the warden to notify, in addition to the district attorney of the county in which the 

incarcerated person was sentenced, the Attorney General and the incarcerated person's 

counsel if, after an execution date has been set, there is good reason to believe that an 

incarcerated person under judgment of death has become incompetent to be executed. 

2) Requires defense counsel, if they have reason to believe that the incarcerated person is 

incompetent to be executed, to immediately file in superior court a petition that identifies the 

conviction and judgment, alleges that the incarcerated person is believed to be incompetent to 

be executed, and asks that the question of the incarcerated person's competence to be 

executed be inquired into. 

3) Requires the Attorney General to file such a petition if counsel for the incarcerated person 

does not file one, or if the incarcerated person does not have counsel and the warden has 

notified the district attorney and the Attorney General that there is reason to believe that the 

incarcerated person is incompetent to be executed. 

4) Provides that an incarcerated person's execution may not proceed until the court's inquiry into 

the incarcerated person's competence to be executed is complete. 

5) Provides that an incarcerated person whose judgment and sentence of death has been 

affirmed on direct appeal may file, at any time prior to the setting of an execution date, a 

petition alleging the incarcerated person's permanent incompetence to be executed. 

6) Requires an incarcerated person's petition alleging permanent incompetence to be verified 

and supported by the declaration or report of a qualified expert concluding that the 

incarcerated person is permanently incompetent, as specified. 

7) Provides that a renewed petition must identify with specificity a change in the incarcerated 

person's diagnosis or prognosis or change in the law that arose after the determination of the 

prior request that supports the renewed petition. 

8) Defines "incompetent to be executed" as the inability, "due to mental illness or disorder…to 

rationally understand either the punishment the incarcerated person is about to suffer or why 

the incarcerated person is to suffer it." 

9) Defines "permanent incompetence to be executed" to mean: 
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a) The incarcerated person is presently incompetent to be executed; and 

b) The nature of the mental illness or disorder giving rise to incompetence is such that the 

incarcerated person's competence to be executed is unlikely to ever be restored. 

10) Requires a court to hold a hearing if there is reason to believe the incarcerated person is 

presently incompetent to be executed or there is reason to believe the incarcerated person is 

permanently incompetent to be executed. 

11) Requires a court to proceed to a hearing, as specified, if the court has already concluded that 

the petition made a prima facie showing of entitlement to relief, unless the parties stipulate 

otherwise. 

12) Requires a court, when it concludes there is reason to believe the incarcerated person is 

presently or permanently incompetent to be executed, to hear proof produced by either party. 

13) Requires the court to issue a statement explaining the legal and factual basis for a decision on 

a petition alleging an incarcerated person's permanent incompetence to be executed. 

14) Requires the court to deny the petition if the court finds by a preponderance of the evidence 

that the incarcerated person is competent to be executed. 

15) Requires the court, if it finds that the incarcerated person is incompetent to be executed but 

does not find by a preponderance of the evidence that competence is unlikely to be restored, 

to order the warden to suspend the execution and order that the incarcerated person be taken 

to a California Department of Corrections and Rehabilitation (CDCR) medical facility and be 

kept in safe confinement until their competence to be execute is restored. 

16) Requires the court, if the prosecuting agency alerts the court that it believes the incarcerated 

person's competence has been restored, to again initiate the procedure, as specified, and hold 

a hearing. 

17) Provides that the prosecution bears the burden of proving by a preponderance of the evidence 

that the incarcerated person is competent to be executed.  

18) Provides that a decision denying or granting the petition will be subject to review through a 

petition for a writ of mandate by either party. 

COMMENTS 

   

According to the Author 
"AB 2657 authorizes California courts to act in a timely fashion to remove permanently 

incompetent people, who are ineligible for execution, from death row, and instead resentence 

them to life in prison without the possibility of parole. 

"So far, ten people on death row have asked California courts to determine that they are 

permanently incompetent. While some courts have vacated death sentences for permanently 

incompetent people, other courts refuse to consider incompetence petitions until an execution 

date has been set. 
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"The bill eliminates pointless litigation of post-conviction proceedings in capital cases when a 

person has become permanently incompetent, thus preventing the California and federal 

government from wasting significant resources on futile litigation." 

Arguments in Support 
According to the 8th Amendment Project, "The United States Supreme Court has concluded that 

the Eighth Amendment of the Constitution prohibits the execution of a person who is mentally 

incompetent -- that is, someone who does not have the cognitive function to understand that they 

are being executed or the reasons why. Some incompetent people sentenced to death have long 

suffered from severe mental illness while others became incompetent as the result of severe brain 

injury. Currently, the most common cause of incompetence among people sentenced to death in 

California is dementia – a condition that is increasingly prevalent among the aging population 

sentenced to death in California. 

"To date, the California Attorney General has recognized that at least seven people sentenced to 

death are permanently incompetent and has urged the courts to resolve these cases, which the Los 

Angeles Times praised as an effort to 'keep the state from wasting time and resources pursuing 

executions that are constitutionally barred from occurring.' Although some courts have vacated a 

handful of death sentences of permanently incompetent people and resentenced them to life in 

prison without parole, at least one court has refused to consider a permanent incompetence 

petition until an execution date has been set.  

"AB 2657 requires courts to resentence people sentenced to death now if they are permanently 

incompetent, as established by a preponderance of the evidence, and eliminates the need for an 

execution date to be set. AB 2657 eliminates pointless litigation of post- conviction proceedings 

in capital cases in state and federal courts when a person has become permanently incompetent, 

thus saving California and federal government from wasting significant resources on futile 

litigation and preventing the state from making a grievous error." 

Arguments in Opposition 
None submitted 

FISCAL COMMENTS 

According to the Assembly Appropriations Committee: 

1) No identified costs to CDCR to appoint three psychiatrists or psychologists to determine 

whether a death row inmate is competent to execute and no identified costs to notify a county 

district attorney, the Department of Justice (DOJ) and the inmate's attorney. Existing law 

already requires CDCR to retain "alienists" to examine death row inmates for competence 

when an execution date is set.  CDCR also notes additional costs cannot be identified because 

California has a moratorium on the death penalty. Although CDCR is already required to 

examine a person scheduled for death to ensure competence, no one on death row currently 

has a scheduled execution date so CDCR duties are not likely to be triggered. CDCR was 

unable to determine whether new costs may result from lifting the moratorium.   

2) No costs to the DOJ since this bill does not impose any new duties on DOJ.    

3) Minor and absorbable costs to the trial courts since courts are required to determine 

competence of a death row inmate facing execution under existing law. 
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VOTES 

ASM PUBLIC SAFETY:  5-2-0 
YES:  Jones-Sawyer, Mia Bonta, Bryan, Quirk, Santiago 

NO:  Lackey, Seyarto 

 

ASM APPROPRIATIONS:  12-4-0 
YES:  Holden, Bryan, Calderon, Carrillo, Mike Fong, Gabriel, Eduardo Garcia, Jones-Sawyer, 

Quirk, Robert Rivas, Akilah Weber, Wilson 

NO:  Bigelow, Megan Dahle, Davies, Fong 

 

UPDATED 

VERSION: April 7, 2022 

CONSULTANT:  Andrew Ironside / PUB. S. / (916) 319-3744   FN: 0002416 




