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Date of Hearing:  May 11, 2022 

ASSEMBLY COMMITTEE ON APPROPRIATIONS 

Chris Holden, Chair 

AB 2657 (Stone) – As Amended April 7, 2022 

Policy Committee: Public Safety    Vote: 5 - 2 

      

      

Urgency:  No State Mandated Local Program:  No Reimbursable:  No 

SUMMARY: 

This bill require the California Department of Corrections and Rehabilitation (CDCR) to select 

and appoint three psychiatrists or licensed psychologists to examine an incarcerated person on 

death row and report on whether the person is competent to be executed. Specifically, this bill:  

1) Requires a copy of the report be provided to the incarcerated person, the Department of 

Justice (DOJ), the district attorney of the county in which the incarcerated person was 

sentenced and to the Governor. 

 

2) Requires a CDCR warden to notify the district attorney of the county in which the 

incarcerated person was sentenced, the DOJ, and the incarcerated person’s counsel, if there is 

good reason to believe that an incarcerated person has become incompetent to be executed.  

 

3) Requires, if the warden issues a notice to believe there is good reason to believe an 

incarcerated person is incompetent to be executed, the DOJ to file a petition with the court if 

the incarcerated person’s counsel fails to do so or the incarcerated person does not have 

counsel.  

 

4) Eliminates the right to a jury trial on the subject of incompetence for execution. 

 

5) Mandates the court hold a hearing if there is reason to believe the incarcerated person is 

presently incompetent to be executed, or if there is reason to believe the incarcerated person 

is permanently incompetent to be executed.  

 

6) Requires the court to vacate a death sentence if the court finds by a preponderance of the 

evidence that the incarcerated person is permanently incompetent to be executed, and 

resentence the incarcerated person to life without the possibility of parole. 

FISCAL EFFECT: 

1) No identified costs to CDCR to appoint three psychiatrists or psychologists to determine 

whether a death row inmate is competent to execute and no identified costs to notify a county 

district attorney, the DOJ and the inmate’s attorney. Existing law already requires CDCR to 

retain “alienists” to examine death row inmates for competence when an execution date is 

set.  CDCR also notes additional costs cannot be identified because California has a 
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moratorium on the death penalty. Although CDCR is already required to examine a person 

scheduled for death to ensure competence, no one on death row currently has a scheduled 

execution date so CDCR duties are not likely to be triggered. CDCR was unable to determine 

whether new costs may result from lifting the moratorium.   

 

2) No costs to the DOJ since this bill does not impose any new duties on DOJ.    

 

3) Minor and absorbable costs to the trial courts since courts are required to determine 

competence of a death row inmate facing execution under existing law. 

COMMENTS: 

1) Purpose. According to the author:  

So far, ten people on death row have asked California courts to 

determine that they are permanently incompetent. While some 

courts have vacated death sentences for permanently incompetent 

people, other courts refuse to consider incompetence petitions until 

an execution date has been set. The bill eliminates pointless 

litigation of post-conviction proceedings in capital cases when a 

person has become permanently incompetent, thus preventing the 

California and federal government from wasting significant 

resources on futile litigation. 

2) Existing Law. Existing law prohibits the execution of a mentally incompetent person. CDCR 

is required to appoint three medical experts (called “alienists” as this law is very old) to 

determine whether a person is competent to be executed and issue a report to the Governor 

and the persons’ attorney summarizing their conclusions. If there is “good reason” to believe 

a person is not competent, the warden of the prison where the person is awaiting execution 

must notify the district attorney of the county where the prison is situated. The DA in that 

county must then file a petition with the court to consider the question of competence. If a 

jury finds a person is incompetent to be executed, the court must refer the person to a CDCR 

mental health facility until competence is restored. If a person is found competent to be 

executed, the warden must proceed with the judgement of execution. This bill changes the 

procedure for determining whether a death row inmate is competent to be executed after the 

inmate receives an execution date and establishes a new procedure for determining 

competence once a person has exhausted their direct appeals but before an execution date is 

set.  

 

Once a person receives an execution date, this bill requires CDCR to send a copy of the 

psychiatric report to the DOJ and the Governor and if there is a good reason to believe an 

incarcerated person is incompetent, it requires either the person’s attorney, or, if necessary, 

the DOJ to file a petition with the court to consider competence. This bill also states that if a 

person has exhausted their direct appeal but has not yet received an execution date, they may, 

at any time, file a petition alleging they are incompetent to be executed. This bill also allows 

the person to file a renewed petition, where there is evidence of a change in mental status, if a 

person is not found permanently incompetent to be executed. Once a person’s direct appeal is 

exhausted and a judgement of death upheld, a trial court must set an execution date and the 
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only remaining remedy is to file a writ of habeas corpus in federal court except where there is 

evidence of racial bias (Pen. Code § 745, subd. (e).)    

 

3) Proposition 66 (2016). Proposition 66 made several changes to the death penalty appeal 

process. It required all state habeas petitions to be filed at the trial court level, not at the 

California Supreme Court, direct appeals and habeas petitions be completed within five years 

of the death sentence, habeas counsel must be appointed within one year of the death 

sentence and no additional habeas petitions may be filed after the first appeal is denied. 

However, portions of Proposition 66 does not apply to persons ineligible for the death 

penalty because of mental incompetence.  

 

4) Argument in Support. According to the 8th Amendment Project:  

To date, the California Attorney General has recognized that at 

least seven people sentenced to death are permanently incompetent 

and has urged the courts to resolve these cases, which the Los 

Angeles Times praised as an effort to “keep the state from wasting 

time and resources pursuing executions that are constitutionally 

barred from occurring.” Although some courts have vacated a 

handful of death sentences of permanently incompetent people and 

resentenced them to life in prison without parole, at least one court 

has refused to consider a permanent incompetence petition until an 

execution date has been set. 
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