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Vote: 27 - Urgency

SENATE JUDICIARY COMMITTEE: 9-1, 6/14/22

AYES: Umberg, Caballero, Durazo, Gonzalez, Hertzberg, Laird, Stern,
Wieckowski, Wiener

NOES: Jones
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SENATE APPROPRIATIONS COMMITTEE: 5-0, 6/16/22
AYES: Portantino, Bradford, Kamlager, Laird, Wieckowski
NO VOTE RECORDED: Bates, Jones

ASSEMBLY FLOOR: 48-16, 5/23/22 - See last page for vote

SUBJECT: Firearms: advertising to minors

SOURCE: Governor Gavin Newsom

DIGEST: This bill prohibits firearm industry members from advertising or
marketing, as defined, firearm-related products to minors. This bill restricts the use
of minors’ personal information in connection with marketing or advertising
firearm-related products to those minors.

ANALYSIS:
Existing federal law:

1) Provides, pursuant to the Second Amendment to the United States Constitution,
that a well regulated militia, being necessary to the security of a free state, the
right of the people to keep and bear arms, shall not be infringed. (U.S. Const.
Amend. 2.)
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2) Prohibits a qualified civil liability action from being brought in any federal or
state court. (15 U.S.C. § 7902.)

3) Establishes the federal Children’s Online Privacy Protection Act (COPPA) to
provide protections and regulations regarding the collection of personal
information from children under the age of 13. (15 U.S.C. § 6501 et seq.)

Existing state law:

1) Requires a person be at least 18 years of age to be sold most firearms and at
least 21 years of age to be sold a handgun, except as specified. (Pen. Code §§
27505, 27510.)

2) Establishes the Privacy Rights for California Minors in the Digital World
(PRCMDW), which prohibits an operator of an internet website, online service,
online application, or mobile application (“operator”) from specified acts. (Bus.

& Prof. Code § 22580.)

3) Requires, pursuant to PRCMDW, certain operators to permit a minor user to
remove the minor’s content or information and to further inform the minor of
this right and the process for exercising it. (Bus. & Prof. Code § 22581.)

4) Requires, pursuant to the Parent’s Accountability and Child Protection Act, a
person or business that conducts business in California, and that seeks to sell
any product or service in or into California that is illegal under state law to sell
to a minor to, notwithstanding any general term or condition, take reasonable
steps, as specified, to ensure that the purchaser is of legal age at the time of
purchase or delivery, including, but not limited to, verifying the age of the
purchaser. (Civ. Code § 1798.99.1(a)(1).)

5) Prohibits a business from selling or sharing the personal information of a
consumer if it has actual knowledge the consumer is less than 16 years of age
unless the consumer has affirmatively authorized such sale or sharing. A
business that willfully disregards the consumer’s age shall be deemed to have
had actual knowledge of the consumer’s age. (Civ. Code § 1798.120.)

6) Defines “firearm” as a device designed to be used as a weapon from which is
expelled through a barrel, a projectile by the force of an explosion or other form
of combustion. It defines “firearm precursor part” to mean a component of a
firearm that is necessary to build or assemble a firearm and is either an
unfinished receiver or handgun frame. Defines “ammunition” to include any
bullet, cartridge, magazine, clip, speed loader, autoloader, ammunition feeding
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device, or projectile capable of being fired from a firearm with a deadly
consequence. (Pen. Code §§ 16150(b), 16520, 16531.)

7) Requires firearms dealers to obtain certain identifying information from
purchasers and forward that information to the Department of Justice (DOJ) to
perform a background check on the purchaser to determine whether they are
prohibited from possessing a firearm. (Pen. Code §§ 28160-28220.)

This bill:

1) Prohibits a firearm industry member from advertising, marketing, or arranging
for placement of advertising or marketing communications concerning any
firearm-related product in a manner that is designed, intended, or reasonably
appears to be attractive to minors.

2) Defines “firearm industry member” to include any of the following:

a) Any person or entity engaged in the manufacture, distribution, importation,
marketing, wholesale, or retail sale of firearm-related products; or

b) Any person or entity formed for the express purpose of promoting,
encouraging, or advocating for the purchase, use, or ownership of firearm-
related products that endorses or advertises such products, or advertises,
sponsors, or promotes events where they are sold or used.

3) Requires a court when determining whether marketing or advertising of a
firearm-related product is attractive to minors to consider the totality of the
circumstances, including whether the marketing or advertising:

a) Uses caricatures that reasonably appear to be minors or cartoon characters to
promote firearm-related products;

b) Offers brand name merchandise for minors, including, but not limited to,
hats, t-shirts, or other clothing, or toys, games, or stuffed animals that
promotes a firearm industry member or firearm-related product;

c) Offers firearm-related products in sizes, colors, or designs that are
specifically designed to be used by, or appeal to, minors;

d) Is part of a marketing or advertising campaign designed with the intent to
appeal to minors;

e) Uses images or depictions of minors in advertising and marketing materials
to depict the use of firearm-related products; or
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f) Is placed in a publication created for the purpose of reaching an audience
that is predominately composed of minors and not intended for a more
general audience composed of adults.

4) Prohibits a member publishing material directed to minors in this state or who
has actual knowledge that a minor in this state is using or receiving its material,
from knowingly using, disclosing, compiling, or allowing a third party to use,
disclose, or compile the personal information of that minor with actual
knowledge that the use, disclosure, or compilation is for the purpose of
marketing or advertising to that minor any firearm-related product.

5) Provides that any person in violation is liable for a civil penalty not to exceed
$25,000 per violation in an action brought by the Attorney General or by any
district attorney, county counsel, or city attorney. In assessing the amount of the
civil penalty, the court shall consider relevant circumstances, including the
nature and seriousness of the misconduct, the number of violations, the
persistence of the misconduct, the length of time over which the misconduct
occurred, the willfulness of the misconduct, and the defendant’s assets,
liabilities, and net worth. Deems each copy or republication of prohibited
marketing or advertising a separate violation.

6) Authorizes a person harmed to seek actual damages in a civil action.

7) Authorizes the court to order injunctive relief, including a permanent or
temporary injunction, restraining order, or other order against the person or
persons responsible for the conduct. Entitles a prevailing plaintiff to reasonable
attorney’s fees and costs, including expert witness fees and other litigation
expenses.

8) Defines “firearm-related product” as a firearm, ammunition, reloaded
ammunition, a firearm precursor part, a firearm component, or a firearm
accessory that has a specified connection to California.

Comments
According to the author:

In 2021 there were approximately 259 unintentional shootings by children,
resulting in 104 deaths and 168 injuries. Weapons used by children have put
other children at risk. 91% of the victims in these shootings by children were
also under 18, often siblings of the children shooting. In California, gun
violence is the third-leading cause of death for children and teens. This
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epidemic of deadly violence is fueled by an industry that encourages children
to hold a gun as soon as they can walk.

Gun manufacturers view children as their next generation of advocates and
customers, and target them with slick advertising — even children’s books.
The advertising for these weapons is shameless. Children in California are not
allowed to buy or own a gun, yet they are advertised to across all forms of
media with cartoons, video games, and social media.

AB 2571 will prohibit a person or entity from publishing materials that
advertise or market firearms or weapons to anyone under the age of 18. This
bill would allow the Attorney General, a District or County Attorney, or a
County Counsel to bring a civil action against each violation up to $25,000.

Guns are not a toy. Guns are a tool of death. Taking away this tool of violent
indoctrination from the gun industry is a vital step forward to protect
California’s children.

Prohibiting the marketing or advertising of such products to children

This bill prohibits a firearm industry member from advertising or marketing any
firearm-related product in a manner that is designed, intended, or reasonably
appears to be attractive to minors. Furthermore, this bill places limitations on how
these entities can utilize the personal information of minors in this context. If they
are publishing material directed to minors in California or have actual knowledge
that a minor is using or receiving its material, they are prohibited from knowingly
using, disclosing, compiling, or allowing a third party to use, disclose, or compile,
the personal information of that minor with actual knowledge that the use,
disclosure, or compilation is for the purpose of marketing or advertising to that
minor any firearm-related product. This bill also provides some direction to courts
in determining whether marketing or advertising of a firearm-related product is
attractive to minors. They are to consider the totality of the circumstances,
including whether the marketing or advertising does certain specified things.

Violations of these provisions are subject to civil penalties in actions brought by
public prosecutors, or actual damages in actions brought by injured persons.

Legal obstacles

The prohibitions in this bill restrict the commercial speech of the firearm industry
members, but the mere fact that it restricts speech does not mean that such a
restriction would violate the First Amendment of the United States Constitution or
Article I of the California Constitution.
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Generally speaking, the First Amendment and Article I, act to protect the freedom
of expression of the citizens of California. Commercial speech, which is done on
behalf of a company or individual for purpose of making a profit, is protected
under the state and federal guarantees of free speech, but to a lesser degree than
noncommercial speech.! Ultimately, the First Amendment protects commercial
speech against “unwarranted” governmental regulation.

In order to be upheld as a valid restriction on commercial speech, the proposed law
must meet the following four-part test: (1) the speech must be about a lawful
activity and cannot be false or misleading; (2) the government must have a
substantial interest; (3) the law must directly advance the governmental interest
asserted; and (4) the law must be no more extensive than necessary. (Central
Hudson Gas v. Public Service Commission (1980) 447 U.S. 559.) Although a
determination is ultimately for the courts, arguably the proposed restriction on
marketing and advertising could survive such a First Amendment challenge.

Similar laws already exist that restrict the advertising of other products to children.
For instance, coin banks, toys, balloons, magic tricks, miniature bottles or cans,
confections, dolls, or other items that appeal to minors or underage drinkers may
not be used in connection with the merchandising of beer. (Bus. & Prof. Code §
25600.) Similarly, edible cannabis products cannot be designed to be appealing to
children or easily confused with commercially sold candy or foods that do not
contain cannabis. (Bus. & Prof. Code § 26130.) Another particularly relevant
example is PRCMDW, which prohibits an operator from specified conduct, such as
marketing or advertising specified products or services such as firearms and
alcoholic beverages on its website, online service or application that is directed to
minors. It also prohibits operators from knowingly using the personal information
of a minor with actual knowledge that the use is for the purpose of marketing or
advertising such products or services to that minor, where the website, service, or
application is directed to minors or there is actual knowledge that a minor is using
the website, service, or application. (Bus. & Prof. Code § 22580.) As can be seen,
the language of this bill borrows from these existing statutes.

One additional, potential legal barrier to the bill is the the federal Protection of
Lawful Commerce in Arms Act (PLCAA), which prohibits a qualified civil
liability action from being brought in any federal or state court. (15 U.S.C. § 7902.)
A “qualified civil liability action” means a civil action or proceeding or an
administrative proceeding brought by any person against a manufacturer or seller
of a qualified product, or a trade association, for damages, punitive damages,
injunctive or declaratory relief, abatement, restitution, fines, or penalties, or other

! See Gerawan Farming, Inc. v. Lyons (2004) 33 Cal.4th 1, 22.
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relief, resulting from the criminal or unlawful misuse of a qualified product by the
person or a third party. (15 U.S.C. § 7903.) These statutes stand to preempt state
laws that impose liability on manufacturers, sellers, and trade associations for the
misuse of firearms by third parties.

However, there are exceptions to the PLCAA’s preemptive effect. Specifically, the
federal law explicitly does not preempt “an action in which a manufacturer or
seller of a qualified product knowingly violated a State or Federal statute
applicable to the sale or marketing of the product, and the violation was a
proximate cause of the harm for which relief is sought.” (15 U.S.C. § 7903.)

(NOTE: For a more thorough discussion, see the Senate Judiciary Committee
analysis.)

FISCAL EFFECT: Appropriation: No Fiscal Com.: Yes Local: No
According to the Senate Appropriations Committee:

e DOJ: The DOJ reports costs of $442,000 in Fiscal Year (FY) 2022-23,
$776,000 in F 2023-24, $776,000 in FY 2024-25, $596,000 in FY 2025-26, and
$388,000 annually thereafter (General Fund).

e Courts: Unknown, potentially-significant workload cost pressures as the courts
are required to adjudicate violations of this bill’s provisions (Special Fund -
Trial Court Trust Fund, General Fund).

SUPPORT: (Verified 6/20/22)

Governor Gavin Newsom (source)

Brady California

Brady Campaign to Prevent Gun Violence
California School Employees Association

City of Mountain View

County of San Diego

Everytown for Gun Safety

Friends Committee on Legislation of California
Giffords

March for Our Lives

Moms Demand Action for Gun Sense in America
National Association of Social Workers, California Chapter
Students Demand Action for Gun Sense in America
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OPPOSITION: (Verified 6/20/22)
National Rifle Association

ARGUMENTS IN SUPPORT: The Brady Campaign to Prevent Gun Violence
writes, “Current laws restrict the content and placement of advertising and
promotional marketing of alcohol, cannabis, and tobacco to protect minors. This is
done to prevent potentially harmful substances from getting in the hands of young
people as well as preventing the glorification around them. While we certainly see
the point of restricting ads around the previous products listed, unlike firearms
none of these are a leading cause of death for children and teens.”

ARGUMENTS IN OPPOSITION: The National Rifle Association argues, “Even
if one is to assume that AB 2571 meets the first three criteria of the test set forth in
Central Hudson, the regulation fails the fourth part of the test. A minor may find a
piece of advertising attractive for the same reasons as an adult. Adults and minors
often use firearms for the same lawful purposes, prize the same characteristics in
firearms, and therefore would be attracted to the same advertising materials. As
AB 2571 would target advertising valued by both minors and adults it would
necessarily ‘impinge on the speaker's ability to propose a commercial transaction
and the adult listener's opportunity to obtain information about products.’”

ASSEMBLY FLOOR: 48-16, 5/23/22

AYES: Aguiar-Curry, Arambula, Bauer-Kahan, Bennett, Bloom, Boerner
Horvath, Bryan, Calderon, Carrillo, Cervantes, Daly, Mike Fong, Friedman,
Gabriel, Cristina Garcia, Eduardo Garcia, Gipson, Haney, Holden, Irwin, Jones-
Sawyer, Kalra, Lee, Levine, Low, Maienschein, McCarty, Medina, Mullin,
Muratsuchi, Nazarian, Petrie-Norris, Quirk, Quirk-Silva, Ramos, Reyes, Luz
Rivas, Robert Rivas, Rodriguez, Santiago, Stone, Ting, Villapudua, Ward,
Akilah Weber, Wicks, Wood, Rendon

NOES: Bigelow, Cooley, Cunningham, Megan Dahle, Davies, Flora, Fong,
Gallagher, Kiley, Lackey, Mathis, Patterson, Seyarto, Smith, Voepel, Waldron

NO VOTE RECORDED: Berman, Mia Bonta, Chen, Choi, Cooper, Gray,
Grayson, Mayes, Nguyen, O'Donnell, Blanca Rubio, Salas, Valladares, Wilson

Prepared by: Christian Kurpiewski / JUD. / (916) 651-4113
6/22/22 14:49:34
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