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Date of Hearing: May 11, 2022

ASSEMBLY COMMITTEE ON APPROPRIATIONS
Chris Holden, Chair
AB 2571 (Bauer-Kahan) — As Amended April 27, 2022

Policy Committee:  Privacy and Consumer Protection Vote: 7-1

Judiciary 7-2
Urgency: No State Mandated Local Program: No Reimbursable: No
SUMMARY:

This bill prohibits firearm industry members from marketing or advertising firearm-related
products to minors and authorizes the Department of Justice (DOJ) or any city or county attorney
and injured plaintiffs to bring a civil action to enforce the prohibition, obtain injunctive relief,
and seek either civil penalties, or, in some cases, damages for harms caused by a violation.

FISCAL EFFECT:

1) Cost pressures (Trial Court Trust Fund) in the mid-hundreds of thousands of dollars for trial
courts to hear and adjudicate civil actions against a firearms industry member that markets or
advertises to minors. If five cases are filed in civil court annually requiring seven to ten days
or 56 to 80 hours of court time, at an average cost per hour of $1,000 in workload costs, the
cost to the trial courts would be between $280,000 and $400,000 annually. Although courts
are not funded on the basis of workload, increased pressure on the Trial Court Trust Fund
and staff workload may create a need for increased funding for courts from the General Fund
(GF) to perform existing duties.

2) Costs (GF) of $442,000 in fiscal year (FY) 2022-23, $776,000 in FYs 2023-24 and 2024-25
and $388,000 annually thereafter in additional legal staff for the DOJ to prosecute firearm
industry members for unlawful advertisements to minors.

COMMENTS:
COMMENTS

1) Purpose. According to the author:

This legislation would restrict the marketing and advertising of
firearms to minors in all media. Specifically, this bill would

prohibit [a firearm industry member] . . . from marketing or
advertising firearms, ammunition, or reloaded ammunition to
minors.

2) Protection of Lawful Commerce in Arms Act (PLCAA). 15 U.S.C. section 7902
generally prohibits filing any civil action, in either state or federal court, against a firearms
manufacturer, distributor, dealer or importer of a firearm or ammunition. Section 7901 states
its intent is to protect firearms manufacturers from liability caused by criminal misuse of
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firearms. Additionally, section 7901 expresses the intent of Congress to preempt state laws to
the contrary. (15 U.S.C. § 7901 (b)(6) and (7); lleto v. Glock, Inc. (9th Cir. 2009) 565 F.3d
1126, 1129 (“Congress clearly intended the PLCAA to preempt common-law claims such as
general tort theories of liability.”).) The PLCAA contains several exceptions including an
action against a seller for negligent entrustment or negligence in general or an action where a
manufacturer knowingly violates a state or federal law applicable to the sale or marketing of
a firearm, and the violation was a proximate cause of the harm. Several federal courts have
narrowly construed the phrase “state or federal law applicable to the sale or marketing of a
firearm.” City of New York v. Beretta U.S.A. Corp. (2d Cir. 2008) 524 F.3d 384, 399-400
held the meaning of the term “applicable” must be determined in the context of the statute
and the PLCAA provides several examples of where in existing law an applicable statute
might apply: (a) any case in which the manufacturer or seller knowingly made any false entry
in, or failed to make appropriate entry in, any record related to the lawfulness of the sale
required to be kept under federal or state law; and (b) any case in which the manufacturer or
seller transferred or sold a firearm or ammunition knowing, or having reasonable cause to
believe, that the actual buyer of was prohibited from possessing or receiving a firearm or
ammunition.

Plaintiffs in the Sandy Hook Elementary School shooting case recently settled a multi-
million dollar lawsuit against Bushmaster Firearms wherein the Connecticut Supreme Court
ruled Bushmaster Firearms International violated Connecticut’s Unfair Trade Practices Act
by engaging in deceptive advertising practices. The Connecticut Supreme Court found that
state’s Unfair Trade Practices Act fell within the definition of a state law “applicable to the
sale or marketing of a firearm” and, for this reason, denied Bushmaster’s attempt to dismiss
the case. This case settled and will not be appealed.

The liability provisions in this bill govern the sale or marketing of firearm-related products.
To the extent those laws apply to a manufacturer or seller of firearm, ammunition, or
components parts, it appears that any violations, at least to the extent that they were
“knowing” and the proximate cause of the harm for which relief is sought by a plaintiff,
would appear to fall within the PLCAA exception. Therefore, it appears that PLCAA would
not preempt an action under the bill to hold a manufacturer or dealer civilly liable for a
violation of the bill’s provisions.

3) Argument in Support. According to the Brady United Against Gun Violence:

Current laws restrict the content and placement of advertising and
promotional marketing of alcohol, cannabis, and tobacco to protect
minors. This is done to prevent potentially harmful substances
from getting in the hands of young people as well as preventing the
glorification around them. While we certainly see the point of
restricting ads around the previous products listed, unlike firearms
none of these are a leading cause of death for children and teens.

4) Argument in Opposition. The National Rifle Association, Institute for Legislative Action:

[The] restriction in AB 2571 fails to appreciate that minors can and
do possess and use firearms for a variety of lawful purposes. The
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state interest asserted in AB 2571 is to combat the “proliferation of
firearms to and among minors.” The bill also notes, “[t]his state
has a compelling interest in ensuring that minors do not possess
these dangerous weapons.” The asserted interest is not necessarily
to discourage illegal use of firearms by minors, but rather all use.

5) Related Legislation. AB 1594 (Ting) authorizes the DOJ, local governments and survivors
of gun violence to file a civil action in a California court for damages against a gun
manufacturer, importer or dealer that violates firearm industry standards of conduct, as

specified.
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