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Bill Summary:  AB 2188 would, with specified exceptions, make it an unlawful 
employment practice for an employer to discriminate against applicants or employees 
because of either cannabis use off of the job and away from the jobsite or the detection 
of nonpsychoactive cannabis metabolites during a drug test, as specified. 

Fiscal Impact:  
 

 DFEH:  The Department of Fair Employment and Housing (DFEH) reports ongoing 
costs of $3.1 million in Fiscal Year (FY) 2023-24 and annually thereafter to receive, 
investigate, mediate, and prosecute complaints filed under the provisions of AB 2188 
(General Fund).   
 

 Judicial Branch:  Unknown cost pressures due to increased court workload to 
adjudicate alleged complaints that are filed under the provisions of AB 2188 (Special 
Fund – Trial Court Trust Fund, General Fund).   

Background:  Recreational use of marijuana/cannabis was legalized by the voters in 
2016 with the passage of Prop 64, the Adult Use of Marijuana Act.  Regardless, 
California employers can still lawfully refuse to hire someone because they use 
cannabis, and workers can still be disciplined or fired for cannabis use, even when that 
use takes place off of the job, away from the worksite, and does not jeopardize safety or 
otherwise impair the worker’s performance.  With exceptions for employees in the 
building and construction trades, and the caveat that it does not preempt federal or state 
law, this bill would prohibit employers from discriminating against applicants or 
employees on the basis of this kind of cannabis use. The bill would also prohibit 
employers from holding the results of a drug test against an applicant or employee if all 
that the test reveals is evidence of past cannabis use. Employees could still be fired or 
disciplined for using cannabis at work. Likewise, applicants and employees could still be 
disciplined or fired based on test results showing impairment or the presence of 
psychoactive chemical compounds from cannabis. 

Proposed Law:    

 Provides it is unlawful for an employer to discriminate against a person in hiring, 
termination, or any term or condition of employment, or otherwise penalize a person 
if the discrimination is based upon any of the following:  

o The person’s use of cannabis off the job and away from the workplace; 
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o An employer-required drug screening test that has found the person to have 
nonpsychoactive cannabis metabolites in their urine, hair, or bodily fluids. 
 

 Exempts pre-employment drug testing conducted using methods other than 
screening for nonpsychoactive cannabis metabolites. 
 

 Specifies that the bill does not: 
 

o Apply to an employee performing work associated with construction, as 
specified; 

o Permit an employee to be impaired by, use, or possess cannabis on the job;  
o Affect the rights or obligations of an employer to maintain a drug and alcohol-

free workplace, as specified under the Control, Regulate and Tax Adult Use 
of Marijuana Act;  

o Supersede state or federal laws requiring applicants or employees to be 
tested for controlled substances, including laws and regulations requiring 
applicants and employees to be tested, or a specific manner of testing, as a 
condition of receiving federal funding, receiving federal licensing-related 
benefits, or entering into a federal contract; or 

o Apply to applicants or employees hired for positions that require a federal 
government background investigation or security clearance, as specified. 

Staff Comments:   

 DFEH:  DFEH further reported that costs would be $3.114 million in FY 2023-24 and 
$3.088 annually thereafter.  It is not possible to precisely ascertain how many 
complaints that DFEH would be required to review, investigate, mediate or 
prosecute under AB 2188.  Based on California and nationwide statistics regarding 
the percentage of employers who conduct drug screenings, the percentage of 
employees who test positive for cannabis, and the typical number of complaints 
DFEH receives and processes for other violations of Fair Employment and Housing 
Act protections, DFEH estimates approximately 500 additional complaints annually.  
In order to manage that workload they anticipate needing an additional 19 
permanent positions.   

 Judicial Branch:  It is unknown how many additional civil actions would be brought 
as a result of the implementation of this bill.  However, it generally costs about 
$8,000 to operate a courtroom for one eight-hour day.  Consequently, if the DOJ 
filed suit under the provisions of this measure, that otherwise it would not be able to 
under existing law, and combined, those additional cases take 50 or more hours of 
court involvement, the cost pressures of this measure to the courts would surpass 
the Suspense File threshold.   

Although courts are not funded on the basis of workload, increased pressure on the 
Trial Court Trust Fund and staff workload may create a need for increased funding 
for courts from the General Fund (GF) to perform existing duties. Numerous trial 
court operations are funded through the imposition and collection of criminal fines 
and fees. However, the Legislature has reduced and eliminated criminal fines and 
fees over the past five years. As a result, the 2022-23 budget includes an ongoing 
annual allocation of $151.5 million and a one-time allocation of $10.3 million backfill 
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from the General Fund in order to address declining revenue to the Trial Court Trust 
Fund.   

-- END -- 


