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SUBJECT:  Discrimination in employment: use of cannabis. 

 

KEY ISSUE 

 

Should the Legislature make it unlawful for an employer to discriminate against a person in 

hiring or any term or condition of employment, if the discrimination is based upon the person’s 

use of cannabis off the job and away from the workplace or an employer-required drug screening 

test that has found the person to have nonpsychoactive cannabis metabolites in their urine, hair, 

or bodily fluids? 

 

ANALYSIS 

 

Existing law: 

 

1) Makes it an unlawful employment practice, under the Fair Employment and Housing Act 

(FEHA), for an employer to refuse to hire, discharge from employment, or otherwise 

discriminate against a person in compensation or in the terms, conditions, or privileges of 

employment on account of that person’s race, religious creed, color, national origin, ancestry, 

physical disability, mental disability, medical condition, genetic information, marital status, 

sex, gender, gender identity, gender expression, age, sexual orientation, or veteran or military 

status. (Gov. Code § 12940 (a))  

 

2) Defines employer under FEHA to mean any person regularly employing five or more 

persons, or any person acting as an agent of an employer, directly or indirectly, the state or 

any political or civil subdivision of the state, and cities except a religious organization or a 

corporation not organized for private profit. (Gov. Code § 12926.)  

 

3) States that nothing in the Adult Use of Marijuana Act (AUMA) amends or affects the rights 

and obligations of employers to maintain a drug and alcohol free workplace or require an 

employer to permit or accommodate the use, consumption, possession, transfer, display, 

transportation, sale, or growth of cannabis in the workplace, or affect the ability of employers 

to have policies prohibiting the use of cannabis by employees and prospective employees, or 

prevent employers from complying with state or federal law.  

 

(Health & Saf. Code § 111362.45.) 

 

This bill: 
 

1) Provides it is unlawful for an employer to discriminate against a person in hiring, 

termination, or any term or condition of employment, or otherwise penalize a person if the 

discrimination is based upon any of the following:  
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a) the person’s use of cannabis off the job and away from the workplace; 

b) an employer-required drug screening test that has found the person to have 

nonpsychoactive cannabis metabolites in their urine, hair, or bodily fluids. 

2) Exempts from the above section, pre-employment drug testing conducted using methods 

other than screening for nonpsychoactive cannabis metabolites. 

 

3) Specifies that the bill does not: 

 

a) Apply to an employee performing work associated with construction, as specified; 

b) Permit an employee to be impaired by, use, or possess cannabis on the job; 

c) Affect the rights or obligations of an employer to maintain a drug and alcohol free 

workplace, as specified under the Control, Regulate and Tax Adult Use of Marijuana Act; 

d) Supersede state or federal laws requiring applicants or employees to be tested for 

controlled substances, including laws and regulations requiring applicants and employees 

to be tested, or a specific manner of testing, as a condition of receiving federal funding, 

receiving federal licensing-related benefits, or entering into a federal contract; or 

e) Apply to applicants or employees hired for positions that require a federal government 

background investigation or security clearance, as specified. 

 

4) Makes findings and declarations about the unreliability of cannabis metabolite tests to 

identify impairment on the job. 

 

 

COMMENTS 

 

1. Background 

 

A) Need for this bill? 
 

Recreational use of cannabis has been legal in California since 2016 when a majority of 

voters approved it. In many circumstances, however, California employers can still lawfully 

refuse to hire someone because they use cannabis, and workers can still be disciplined or 

fired for cannabis use, even when that use takes place off of the job, away from the worksite, 

and does not jeopardize safety or otherwise impair the worker’s performance. With some 

specified exceptions, this bill would instead prohibit employers from discriminating against 

applicants or employees on the basis of this kind of cannabis use. In a similar vein, the bill 

prohibits employers from holding the results of a drug test against an applicant or employee 

if all that the test reveals is evidence of past cannabis use. Employees could still be fired or 

disciplined for using cannabis at work. Likewise, applicants and employees could still be 

disciplined or fired based on test results showing impairment or the presence of psychoactive 

chemical compounds from cannabis 

 

B) Legal History of Marijuana 

 

The first recorded laws on cannabis in the United States were passed over a century ago in 

Texas, when the El Paso city council passed an ordinance in 1914 which outlawed the sale of 

“Marihuana”. Newspapers at the time noted that the “Mexican Opium” created “a lust for 
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human blood in the users” and further speculated, “some of the most atrocious crimes 

committed in [Juarez] and elsewhere have been attributed to these fiends”.1  

 

After two decades of committed lobbying by prohibitionist Harry J. Anslinger, the Federal 

Bureau of Narcotics was formed in 1930 to combat the perceived threat of addiction to 

heroin, opium, and marijuana. Using his new position as the nation’s first Narcotics Bureau 

Chief, Anslinger further pushed for a national policy of criminalization of marijuana. Zealous 

in this agenda, he managed to shepherd the Marihuana Tax Act of 1937 through Congress. 

The Act made it illegal to cultivate or sell marijuana without a special federal stamp; because 

no stamps were ever distributed, for the first time, marijuana was effectively illegal at the 

federal level. Anslinger gave testimony to Congress in support of the Act and is quoted to 

have observed: 

 

“There are 100,000 total marijuana smokers in the US and most are Negroes, Hispanics, 

Filipinos and entertainers. Their Satanic music, jazz and swing, result from marijuana 

usage. This marijuana causes white women to seek sexual relations with Negroes, 

entertainers, and any others.”2 

  

The only major change to the Marihuana Tax Act was the addition of mandatory minimum 

sentencing in 1952 under the Boggs Act; the Tax Act remained largely uncontested until 

1969, with Leary v. United States. The Supreme Court ruled that the Marihuana Tax Act 

violated the 5th Amendment right to self-incrimination, giving the incoming Nixon 

Administration a chance to prove their law and order bona fides. Nixon and his allies in 

Congress passed the Controlled Substances Act of 1970, the foundation of much of today’s 

federal cannabis policy. Cannabis was assigned a Schedule I classification, deemed to have a 

high potential for abuse and no accepted medical use – thereby prohibiting even medical use 

of the drug. The timing could not have been more opportune; top advisor to the President, 

John Ehrlichman, was quoted in 1994: 

 

“The Nixon campaign in 1968, and the Nixon White House after that, had two enemies: 

the antiwar left and black people. We knew we couldn’t make it illegal to be either 

against the war or black, but by getting the public to associate the hippies with marijuana 

and blacks with heroin and then criminalizing both heavily, we could disrupt those 

communities. We could arrest their leaders, raid their homes, break up their meetings, 

and vilify them night after night on the evening news.  

 

Did we know we were lying about the drugs? Of course we did.”3 

 

C) State Cannabis Legal Infrastructure  

 

Proposition 215, the Compassionate Use Act, first legalized cannabis in California for 

medical consumption in 1996. The initiative shielded qualified patients and primary 

caregivers from prosecution related to the possession and cultivation of cannabis for 

medicinal purposes. However, this experiment faced challenge from a skeptical Supreme 

Court and a hostile Bush Justice Department. In two decisions, US v. Oakland Cannabis 

Buyers Collective (2001) and Gonzalez v. Raich (2005), the Supreme Court demonstrated 

                                            
1 “Alien Weed Makes Man into Killer” El Paso Times, Jan 1, 1912. 
2 “’War on Drugs’ Merely Fights The Symptoms Of A Faulty System”, CBS News, Sept 13, 2008 
3 “Legalize It All: How to Win the War On Drugs”, Dan Baum Harper’s Magazine, 2016 
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that citizens, and even medical patients, complying with California law could not expect to 

do so without federal interference.  

 

These decisions largely froze cannabis regulation in its place until 2015, when the 

Legislature passed the Medical Cannabis Regulation and Safety Act (MCRSA). MCRSA 

established, for the first time, a comprehensive statewide licensing and regulatory framework 

for the cultivation, manufacture, transportation, testing, distribution, and sale of medicinal 

cannabis to be administered by the Bureau within Department of Consumer Affairs, the 

Department of Public Health, and the Department of Food and Agriculture, with 

implementation relying on each agency’s area of expertise. 

 

From here, cannabis legal infrastructure gains significant momentum. California Voters 

passed Proposition 64 which legalized adult-use cannabis in 2016. The Legislature, in 

response, allocated money over several budgets to fund the regulatory agencies tasked with 

monitoring cannabis and the Governor eventually consolidated these agencies under a single 

Department of Cannabis Control (DCC). Establishment of a standalone department with an 

enforcement arm was intended to centralize and align critical areas to build a successful legal 

cannabis market, by creating a single point of contact for cannabis licensees and local 

governments. The goal was to ultimately simplify and centralize State regulatory efforts; 

improve coordination, including enforcement; reduce barriers to participation in the legal 

market; and incentivize greater local participation. 

 

However, all of this state infrastructure exists under the shadow of the continuation of the 

War on Drugs. The Controlled Substances Act still makes the sale and distribution of 

cannabis illegal under federal law, and Raich and Oakland CBC are clear evidence that 

adherence to state laws are not a guarantee of safety. Furthermore, many federal contracts 

include drug-free clauses within them, which can jeopardize employers who aren’t inclined 

to test their employees, but who would lose contracts without a compliant drug testing policy. 

The Biden Administration has demonstrated only studious evasion of the issue, and future 

Administrations may be more hostile, as they have been in the past 

 

D) Cannabis Testing  

 

AB 2188 is designed to ensure that adults cannot be punished at work for exercising their 

legal right to use cannabis, so long as that use has no impact on the workplace. To 

accomplish that intent, the bill prohibits employers from discriminating against applicants or 

employees for use of cannabis off of the job and away from work.  

 

To this end, the bill prohibits employers from taking adverse action against applicants or 

employees based exclusively on the results of a drug test that detects nothing more than the 

presence of nonpsychoactive cannabis metabolites in the applicant or worker’s urine, hair, or 

bodily fluids. While such a test result does suggest whether or not the worker has used 

cannabis at some point in the recent past, it does not tell the employer anything at all about 

whether the worker is presently impaired from cannabis. According to the Mayo Clinic, 

metabolites can be detected in a user’s body for up to three days after a single use of 

cannabis, and for up to 10 days for regular users, despite the user no longer being under the 

influence of cannabis.4  

                                            
4 Marijuana – Tetrahydrocannabinol (THC). Mayo Clinic https://www.mayocliniclabs.com/testcatalog/drug-
book/specific-drug-groups/marijuana (as of Jun. 15, 2022).  

https://www.mayocliniclabs.com/testcatalog/drug-book/specific-drug-groups/marijuana
https://www.mayocliniclabs.com/testcatalog/drug-book/specific-drug-groups/marijuana
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However, there is a recognition for the need to strike a balance between the realities of 

rapidly widening cannabis acceptance and hostile federal laws. Under the bill, employers 

would be able – where otherwise lawful – to use tests for cannabis use that detect the 

presence of any chemical compounds that are still psychoactive. In particular, tests that can 

detect the presence of tetrahydrocannabinol (THC) in saliva or in the bloodstream. Because 

THC, unlike cannabis metabolites, is a psychoactive chemical compound, its presence can be 

indicative of current impairment. 

 

E) AB 2188 Exemptions 

 

The bill includes two notable exemptions from its overarching rule. First, through multiple 

clauses, the bill makes plain that it is not intended to apply to any situation in which an 

employer must discriminate against applicants or employees for cannabis use in order to 

comply with federal law or in order to have access to federally-funded contracts or benefits.  

 

Second, the bill exempts employers in the building and construction trades. In general, since 

building and construction activity is frequently subject to a variety of federal regulations, this 

exemption could be viewed as a sub-category of the broader exemption for employers who 

have to discriminate and test for cannabis use pursuant to federal mandates. 

 

2.   Amendments 

 

Amendments will be taken in committee and will make the following changes: 

 

1) Clarify that AB 2188 does not prohibit an employer from discriminating in hiring, or any 

term or condition of employment, or otherwise penalize a person based on scientifically 

valid pre-employment drug screening conducted through methods that do not screen 

for nonpsychoactive cannabis metabolites. 

 

2) Re-word the Building and Construction trades employee exemption to a previous 

iteration. 

 

3) Delay implementation of the provisions of AB 2188 to January 1, 2024. 

 

4) Make non-substantive clarifying changes. 

 

Amendments clarify that employers must use a scientifically valid pre-employment drug 

screening method that does not test for nonpsychoactive cannabis metabolites and delay 

implementation. This will allow employers time to obtain materials for new testing 

procedures, given current supply chain difficulties, and ensure these new screening 

procedures are consistent with the best available data. 

 

 

3.   Proponent Arguments 
 

The United Food and Commercial Workers write in support: 

 

“Adult cannabis consumption is legal in California, and employees have the right to engage 

in legal behaviors when they are off-the-job without interference or discrimination from 
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their employers. Yet many employers in California still discriminate against employees and 

prospective employees who consume cannabis when they are not at work. Cannabis 

metabolites testing, or the threat of cannabis metabolites testing, is the most common way 

that employers threaten or harass employees or prospective employees who may consume 

cannabis on their own time. Urine and hair tests are common types of metabolite testing. 

 

AB 2188 would clarify that employers may not discriminate against employees or 

prospective employees who consume cannabis when they are not at work. The bill also 

prohibits cannabis metabolites testing for all employers who are not required to conduct 

cannabis metabolites testing under federal law. 

 

Cannabis metabolites are the non-psychoactive substances that can be detected in a person’s 

bodily fluids for up to several weeks after they have consumed cannabis. Testing positive for 

cannabis metabolites has no scientific value in establishing that a person is impaired or 

“high.” When employers use cannabis metabolites tests to discriminate against employees or 

prospective employees, they are most likely discriminating against people who are not 

impaired at work and who consumed cannabis when they were off the job. 

 

This bill does not bar employers from maintaining that employees may not be impaired or 

“high” on-the-job. And it does not prohibit other forms of testing, such as performance-

based impairment testing or tetrahydrocannabinol testing. Tetrahydrocannabinol (THC) is 

the impairing substance in cannabis, and there are readily available tests for THC via bodily 

fluids such as saliva and blood. These forms of testing may establish that a person has 

consumed cannabis in the past several hours. The bill does not prohibit employers from 

testing for THC, or taking action against employees or prospective employees who test 

positive for THC or who fail a performance-based impairment test.” 

 

3. Opponent Arguments: 

 

The California Chamber of Commerce writes in opposition: 

 

“Even with these new amendments, AB 2188 will create a protected status for marijuana use 

in FEHA and California employers may face liability when they take legitimate disciplinary 

measures against their employees. Put simply: marijuana use is not the same as protecting 

workers against discrimination based on race or national origin and should not be in FEHA. 

California employers should not have to fight out proper, impairment-based terminations in 

FEHA. Moreover, employers must be able to keep their workplace safe by disciplining 

employees who arrive at work impaired. 

 

If California policymakers wish to force a shift towards newer testing technologies – that is 

one thing. But we do not believe marijuana should be elevated to a legally-protected status 

above comparable drugs (like alcohol).” 

 

 

5. Prior Legislation: 
 

AB 1256 (Quirk, 2021) Died in Assembly Labor: would have prohibited employers from 

discriminating against an applicant or employee based on the result of a drug screening test 

that has found the person to have nonpsychoactive cannabis metabolites in their urine, hair, 

or bodily fluids.  
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AB 2355 (Bonta, 2020) Died in the Assembly Labor and Employment Committee: would 

have prohibited employers from discriminating against applicants or employees for medicinal 

cannabis use that can be reasonably accommodated.  

 

AB 2069 (Bonta, 2018) Died in Assembly Appropriations: was substantially similar to AB 

2355.  

 

AB 266 (Bonta), Chapter 689, Statutes of 2015: established a comprehensive licensing and 

regulatory framework for the cultivation, manufacture, transportation, storage, distribution, 

and sale of medical cannabis.  

 

AB 2279 (Leno, 2008) Vetoed by Governor Schwarzenegger: would have prohibited 

employers from discriminating against qualified medical cannabis patients employed in non 

safety-sensitive positions. In his message vetoing AB 2279, Governor Schwarzenegger 

wrote: “[…] I am concerned with interference in employment decisions as they relate to 

cannabis use. Employment protection was not a goal of the initiative as passed by voters in 

1996.”  

 

SB 420 (Vasconcellos), Chapter 875, Statutes of 2003: enacted the state’s Medical 

Cannabis Program which provided for a voluntary medical cannabis patient card, which 

could be used to verify that the patient or their caregiver had state authorization to cultivate, 

possess, transport, or use medicinal cannabis. 

 

6.   Double Referral 

 

      This bill was previously heard in and passed out of the Senate Judiciary Committee. 

 

 

 

 

SUPPORT 

CalNORML (Sponsor) 

Americans for Safe Access 

CA Board of Registered Nursing 

California Cannabis Industry Association 

California Employment Lawyers Association 

California Nurses Association 

California State Council of Service Employees International Union (seiu California) 

Cannabis Equity Policy Council 

Drug Policy Alliance 

Last Prisoner Project 

Los Angeles Housing Compliance 

Origins Council 

The Parent Company 

UDW/AFSCME Local 3930 

United Cannabis Business Association 

United Food and Commercial Workers, Western States Council 

 

OPPOSITION 
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Acclamation Insurance Management Services 

Allied Managed Care 

Allied Safety and Health LLC 

California Apartment Association 

California Asian Pacific Chamber of Commerce 

California Association of Joint Powers Authorities 

California Association of Winegrape Growers 

California Attractions and Parks Association 

California Business Properties Association 

California Business Roundtable 

California Chamber of Commerce 

California Farm Bureau 

California Landscape Contractors Association 

California League of Food Producers 

California Manufacturers & Technology Association 

California Narcotic Officers' Association 

California Restaurant Association 

California Retailers Association 

California Special Districts Association 

California State Association of Counties 

California Travel Association 

Coalition of Small and Disabled Veteran Businesses 

Family Business Association of California 

Flasher Barricade Association 

Glendora Chamber of Commerce 

National Federation of Independent Business 

Official Police Garages of Los Angeles 

Public Risk Innovation, Solutions, and Management (PRISM) 

Rural County Representatives of California 

 

-- END -- 

 


