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ASSEMBLY THIRD READING 

AB 2188 (Quirk) 

As Amended  April 7, 2022 

Majority vote 

SUMMARY 

Prohibits, under the Fair Housing and Employment Act (FEHA), an employer from 

discriminating against a person in hiring, termination, or terms and conditions of employment 

based on a drug screening test finding the presence of nonpsychoative cannabis metabolites in 

their system or for the person's off the job use of cannabis. 

Major Provisions 
1) Makes findings and declarations about the unreliability of cannabis metabolite tests to 

identify impairment on the job.  

2) Provides it is unlawful for an employer to discriminate against a person in hiring, 

termination, or any term or condition of employment, or otherwise penalize a person, if the 

discrimination is based upon any of the following:  

a) The person's use of cannabis off the job and away from the workplace.  

b) An employer-required drug screening test that has found the person to have 

nonpsychoactive cannabis metabolites in their urine, hair, or bodily fluids. 

3) Exempts from 2),above, employees in the building and construction trades.  

4) States that nothing in the bill's provisions permits an employee to be impaired by, or to use, 

cannabis on the job, or affects the rights or obligations of an employer to maintain a drug and 

alcohol-free workplace, as specified under the Control, Regulate and Tax Adult Use of 

Marijuana Act (AUMA).  

5) Provides that nothing in 2) above preempts state or federal laws requiring employees to be 

tested for controlled substances, including laws requiring employees to be tested as a 

condition of receiving federal funding or federal licensing-related benefits. 

COMMENTS 

The movement to legalize and regulate the non-medical use of cannabis is gaining momentum 

across the U.S. As of last year, 18 states and a number of territories have enacted laws to regulate 

cannabis for adult non- medical use.1 In the employment context, many states have moved to 

grant employees some level of protection for medical use. Some states, like Delaware, have 

created employee protections in their medical cannabis statutes2 while others have favored 

requiring employers to accommodate the medical use of cannabis under human rights statutes.  

                                                 

1 National Conference of State Legislatures, "State Medical Cannabis Laws," accessed on April 9, 2022.  
2 DEL. CODE ANN. TIT. 16 Section 4905A.  
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New York, Arizona, Minnesota, and Illinois, have enacted laws that specifically require an 

employer to provide medical cannabis accommodations.3   

Recent state litigation on employee drug testing for THC 

In March 2021, the State Personnel Board (SPB) heard a case regarding the dismissal of a 

CalTrans maintenance worker for testing positive for THC upon his return to duty after a leave 

of absence. In upholding the Administrative Law Judge's decision to revoke his termination, the 

SPB ruled that a positive urinalysis test for marijuana, on its own, is not grounds for dismissal. In 

this case, there was no evidence that the worker was "under the influence of marijuana when he 

reported for duty or on standby for duty or that he possessed or used marijuana while on duty or 

on standby.4" The SPB found that the test had limited probative value because it could only show 

marijuana use at some point in time prior to the worker reporting to work. Furthermore, the fact 

that he was in a position designated as "safety sensitive" was not dispositive because such 

designation only attaches to a state worker when they are "on duty or on standby for duty.5"  

Thus, a positive drug test for off the job and past use of marijuana cannot be a basis for proving 

employee impairment.   

According to the Author 
"When most employers conduct a drug test, they typically screen for the presence of non-

psychoactive cannabis metabolites, which can remain present in an individual's bodily fluids for 

weeks after cannabis use and do not indicate impairment. While there is consensus that no one 

should ever show up to work high or impaired, testing positive for this metabolite has no 

correlation to workplace safety or productivity. AB 2188 will ban employers from using this test, 

and clarify that they can continue to test for Tetrahydrocannabinol (THC). Testing for THC may 

indicate an individual is impaired at work and is a better way to maintain work place safety. AB 

2188 is a balanced solution that will protect the rights of employees and employers. It will allow 

California to continue being a progressive leader on cannabis issues." 

Arguments in Support 
California NORML, sponsor of the bill, states, "Not a single, scientifically controlled FDA study 

has shown cannabis metabolite testing to be effective in improving workplace safety or 

productivity. Studies indicate that metabolite tests for past use of marijuana are useless in 

protecting job safety. A survey of 136,536 Canadian workers found no association between 

cannabis use and work-related injury, even in high-risk occupations. A study of hospital workers 

found no difference between workers testing positive and negative on pre-employment urine 

screens. A study of coal miners found those testing positive for cannabis metabolites in their 

urine had a statistically lower incidence of accidents than the general population. A 

comprehensive review of cannabis in the workplace concluded that metabolite testing is "not 

recommended as a diagnostic tool to identify employees who represent a job safety risk." 

Instead, it recommended testing for active THC, as allowed in AB 2188." 

                                                 

3 Gregory A. Hearing and Michael A. Balducci, "Medical Marijuana's Effect on Employment Law: The Highs, The 

Lows, and The Unanswered Questions," 91 Fla. Bar. J. 22, 2017. 
4 Darrin Harper v. California Department of Transportation, Case No. 20-0978, p. 1-2.  
5 Ibid. at 3.  
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Arguments in Opposition 
A coalition of employer organizations, including the California Chamber of Commerce, are 

opposed and state, "Pre-employment testing is a necessary component of maintaining a drug-free 

workplace, ensuring both the safety of employees and (for certain workplaces) the public. 

Without pre-employment drug testing, there is no way the employer can protect against a new 

employee bringing impairment and danger into their workplace. This testing protects other 

employees, the workplace's equipment, and members of the public. This is particularly important 

in workplaces with heavy equipment or vehicles, such as manufacturing or construction, where a 

mistake can result in catastrophe. Notably, pre-employment testing is permitted by voters' recent 

actions on this topic, including the Compassionate Use Act and Prop 64 (2016). However, AB 

2188's broad language also draws into question the legality of pre-employment testing by 

creating a protected classification for workers who used marijuana regularly and had marijuana 

in their system at their pre-employment drug test." 

FISCAL COMMENTS 

According to the Assembly Appropriations Committee: 

1) Annual General Fund (GF) costs of approximately $3.1 million to the Department of Fair 

Employment and Housing (DFEH) for 19 positions, including investigators, mediators, 

attorneys and other support staff, to enforce this bill's employment protections.  Although 

DFEH cannot estimate the precise number of potential cannabis-related discrimination 

complaints, DFEH reasons approximately 500 new complaints annually taking into account 

the percentage of employers that conduct drug screenings, percentage of employees who test 

positive for cannabis and general volume of complaints DFEH receives. 

2) GF or Trial Court Trust Fund (TCTF) cost pressures of an unknown, but potentially 

significant, amount to the courts in additional workload, by creating a new protection under 

the Fair Employment and Housing Act (FEHA) subject to a cause of action.  The estimated 

workload cost of one hour of court time is $1,000.  If additional 10 cases are filed statewide 

resulting in 20 hours of court time for each case, costs would be approximately $200,000. 

Although courts are not funded on the basis of workload, increased pressure on the TCTF 

and staff workload may create a need for increased funding for courts from the GF to 

perform existing duties.   

 

 

 

VOTES 

ASM LABOR AND EMPLOYMENT:  5-2-0 
YES:  Kalra, Jones-Sawyer, Reyes, Ward, Lee 

NO:  Flora, Seyarto 

 

ASM JUDICIARY:  6-2-2 
YES:  Stone, Kalra, Reyes, Robert Rivas, Friedman, Bloom 

NO:  Davies, Kiley 

ABS, ABST OR NV:  Cunningham, Maienschein 
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ASM APPROPRIATIONS:  11-4-1 
YES:  Holden, Bryan, Calderon, Carrillo, Mike Fong, Eduardo Garcia, Levine, Quirk, 

Robert Rivas, Akilah Weber, Wilson 

NO:  Bigelow, Megan Dahle, Davies, Fong 

ABS, ABST OR NV:  Gabriel 
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