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Date of Hearing:   April 26, 2022 

 

ASSEMBLY COMMITTEE ON JUDICIARY 

Mark Stone, Chair 

AB 2188 (Quirk) – As Amended April 7, 2022 

 

SUBJECT:  DISCRIMINATION IN EMPLOYMENT: USE OF CANNABIS 

KEY ISSUE:  SHOULD EMPLOYEES BE PROTECTED FROM DISCRIMINATION FOR 

THEIR LAWFUL USE OF MARIJUANA OFF THE JOB, INCLUDING BY PROHIBITING 

EMPLOYERS FROM UTILIZING METABOLITE TESTS, WHICH DO NOT IDENTIFY 

ACTIVE CANNABIS COMPOUNDS?  

SYNOPSIS 

Marijuana use has been legal in California for medical purposes since 1996, and subsequently 

for all recreational purposes by adults 21 years or older since 2016. Since then, reports detailing 

the drug’s popularity, estimate that nearly 20% of adults in the state engage in marijuana use. 

This bill aims to create more robust protections for employees who use marijuana away from the 

workplace by creating new protections under the Fair Employment and Housing Act. First, the 

bill would make it unlawful for an employer to test employees for marijuana using a metabolite 

test. Second, the bill would make it unlawful for an employer to discriminate against an 

employee for their use of marijuana off the job. Under this bill, an employee who experiences a 

violation of either provision would have a cause of action against their employer. The bill would 

not make any modifications to an employer’s ability to require applicants to submit to 

preemployment drug tests or discipline an employee for their use of marijuana during work 

hours or while otherwise engaged in their duties as assigned.  

The bill is sponsored by California NORML, and supported by various other organizations 

including the United Food and Commercial Workers, United Cannabis Business Association, the 

California Board of Registered Nursing, the Last Prisoner Project, and Los Angeles Housing 

Compliance. It is opposed by a coalition of business and employer organizations.  

This bill was previously heard by the Assembly Committee on Labor and Employment which 

approved the bill by a vote of 5-2. 

SUMMARY:  Prohibits employers from discriminating against employees for personal use of 

cannabis off the job and prohibits employer-required drug screening tests that identify specified 

cannabis metabolites in urine, hair, or bodily fluids. Specifically, this bill:   

1) Makes the following findings and declarations on behalf of the Legislature:  

a) Tetrahydrocannabinol (THC) is the chemical compound in cannabis that can indicate 

impairment and cause psychoactive effects. After tetrahydrocannabinol is metabolized, it 

is stored in the body as a nonpsychoactive cannabis metabolite. These metabolites do not 

indicate impairment, only that an individual has consumed cannabis in the last few 

weeks; 

b) The intent of drug tests is to identify employees who may be impaired. While there is 

consensus that an employee should not arrive at a worksite high or impaired, when most 
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tests are conducted for cannabis, the results only show the presence of the 

nonpsychoactive cannabis metabolite and have no correlation to impairment on the job; 

c) As science has improved, employers now have access to multiple types of tests that do 

not rely on the presence of nonpsychoactive cannabis metabolites. These alternative tests 

include impairment tests, which measure an individual employee against their own 

baseline performance and tests that identify the presence of THC in an individual’s body 

fluids.  

2) Makes it unlawful for an employer to discriminate against a person in hiring, termination, or 

any term or condition of employment, or otherwise penalize a person, if the discrimination is 

based upon any of the following:  

a) The person’s use of cannabis off the job and away from the workplace; 

b) An employer-required drug screening test that has found the person to have 

nonpsychoactive cannabis metabolites in their urine, hair, or bodily fluids.   

3) Reaffirms that nothing in this section permits an employee to be impaired by, or to use, 

cannabis on the job, or affects the rights or obligations of an employer to maintain a drug and 

alcohol-free workplace, as specified in existing provisions of law.  

4) Exempts employees in the building and construction trades from the provisions of this bill.  

5) Clarifies that the provisions of the bill do not preempt state or federal laws requiring 

employees to be tested for controlled substances, including laws requiring employees to be 

tested as a condition of receiving federal funding or federal licensing-related benefits.  

EXISTING LAW:   

1) Provides, pursuant to the California Constitution, that all people have inalienable rights, 

including the right to pursue and obtain privacy. (California Constitution, Article I, Section 

1.) 

2) Makes it an unlawful employment practice, under the Fair Employment and Housing Act 

(FEHA), for an employer to refuse to hire, discharge from employment, or otherwise 

discriminate against a person in compensation or in the terms, conditions, or privileges of 

employment, on account of that person’s race, religious creed, color, national origin, 

ancestry, physical disability, mental disability, medical condition, genetic information, 

marital status, sex, gender, gender identity, gender expression, age, sexual orientation, or 

veteran or military status. (Government Code Section 12940 (a).)  

3) Defines employer under FEHA to mean any person regularly employing five or more 

persons, or any person acting as an agent of an employer, directly or indirectly, the state or 

any political or civil subdivision of the state, and cities except a religious organization or a 

corporation not organized for private profit. (Government Code Section 12926.) 

4) States that nothing in the Adult Use of Marijuana Act (AUMA) amends or affects the rights 

and obligations of employers to maintain a drug and alcohol free workplace or require an 

employer to permit or accommodate the use, consumption, possession, transfer, display, 
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transportation, sale, or growth of cannabis in the workplace, or affect the ability of employers 

to have policies prohibiting the use of cannabis by employees and prospective employees, or 

prevent employers from complying with state or federal law. (Health and Safety Code 

Section 111362.45.) 

FISCAL EFFECT:  As currently in print this bill is keyed fiscal.  

COMMENTS:  Marijuana use has been legal in California for medical purposes since 1996, and 

for all recreational purposes by adults 21 years or older since 2016. Since then, reports detail the 

drug’s popularity, estimating that nearly 20% of adults in the state engage in marijuana use. 

(Marijuana Use Among California Adults, California Department of Public Health (2020) 

https://www.cdph.ca.gov/Programs/CCDPHP/sapb/CDPH%20Document%20Library/Factsheet_

Marijuana_Use_Among_CA_Adults-ADA.pdf.) Particularly since 2016, marijuana has assumed 

a role very similar to alcohol in our society, becoming very commonplace as a regular form of 

adult recreation. According to the author:  

When most employers conduct a drug test, they typically screen for the presence of non-

psychoactive cannabis metabolites, which can remain present in an individual’s bodily fluids 

for weeks after cannabis use and do not indicate impairment. While there is consensus that no 

one should ever show up to work high or impaired, testing positive for this metabolite has no 

correlation to workplace safety or productivity. AB 2188 will ban employers from using this 

test, and clarify that they can continue to test for Tetrahydrocannabinol (THC). Testing for 

THC may indicate an individual is impaired at work and is a better way to maintain work 

place safety. AB 2188 is a balanced solution that will protect the rights of employees and 

employers. It will allow California to continue being a progressive leader on cannabis issues. 

A brief history of cannabis in California and cannabis testing in the workplace. The use of 

cannabis in California was first authorized for medical patients, with a valid prescription from a 

doctor, with the approval of Proposition 215 known as the Compassionate Use Act. In 2003, the 

Legislature stepped into the fray and enacted the state’s Medical Marijuana Program by passing 

aptly numbered SB 420 (Vasconcellos) Chap. 875, Stats. 2003. The Medical Marijuana Program 

provided for a voluntary medical marijuana patient card, which could be used to verify that the 

patient or their caregiver had state authorization to cultivate, possess, transport, or use medicinal 

cannabis. More than a decade later in 2016, California voters enacted Proposition 64, the Adult 

Use of Marijuana Act, which legalized personal use and cultivation of marijuana for adults 21 

years and older.  

Marijuana testing is permitted in both public and private workplaces, and is mandated in 

numerous federal workplaces. (Considerations for Safety- and Security-sensitive Industries, 

Substance Abuse and Mental Health Services Administration, U.S. Department of Health and 

Human Services, accessed on April 20, 2022, at 

https://www.samhsa.gov/workplace/legal/federal-laws/safety-security-sensitive.) There are 

numerous types of tests, which range from testing bodily fluids, including urine or blood, to 

testing hair follicles which may retain marijuana-compounds for a much longer period of time. 

According to the Mayo Clinic, metabolites can be detected in a user’s body for up to three days 

after a single use, and up to 10 days for regular users, despite the user no longer being under the 

influence of marijuana. (Marijuana – Tetrahydrocannabinol (THC) Mayo Clinic, 

https://www.mayocliniclabs.com/test-catalog/drug-book/specific-drug-groups/marijuana.) While 

the presence of THC may indicate that an individual is impaired, the metabolite only shows 

https://www.cdph.ca.gov/Programs/CCDPHP/sapb/CDPH%20Document%20Library/Factsheet_Marijuana_Use_Among_CA_Adults-ADA.pdf
https://www.cdph.ca.gov/Programs/CCDPHP/sapb/CDPH%20Document%20Library/Factsheet_Marijuana_Use_Among_CA_Adults-ADA.pdf
https://www.samhsa.gov/workplace/legal/federal-laws/safety-security-sensitive
https://www.mayocliniclabs.com/test-catalog/drug-book/specific-drug-groups/marijuana
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employers that an individual has consumed cannabis in the last few weeks, and not that the 

individual is currently impaired. Alternative testing methods, including saliva tests, have been 

demonstrated to more accurately identify the presence of active THC, indicating that the 

individual may be impaired.  

This bill aims to create more robust protections for employees who use marijuana away from the 

workplace by creating new protections under the Fair Employment and Housing Act. First, the 

bill would prohibit an employer from discriminating against current or prospective employees for 

their lawful use of marijuana off the job and away from work. Second, it would make it unlawful 

for an employer to test employees for marijuana using a metabolite test. Nothing in the bill 

impacts employers’ ability to require pre-employment drug testing using alternative testing 

methods, or from disciplining employees for using, or being under the influence of marijuana 

while at work.  

This bill properly includes new protections under FEHA. The California Chamber of 

Commerce claims that this bill would “elevate marijuana use to a protected class under FEHA.” 

This is not quite accurate. The Fair Employment and Housing Act (FEHA), codified in 

Government Code section 12940, makes discrimination against an employee on the basis of 

enumerated characteristics unlawful. Subsequent sections continue to identify additional 

protections employees enjoy in the workplace. Further, the Unruh Civil Rights Act, codified at 

Civil Code section 51, makes clear that all individuals are protected from discrimination on the 

basis of enumerated characteristics. This bill does not propose to amend either Government Code 

Section 12940 or Civil Code Section 51 to add “marijuana users” as a protected category. Rather, 

the bill proposes to add a protection under FEHA for employees engaging in a lawful activity, 

similar to protections against sterilization requirements, destruction of employee personnel files, 

or banning female employees from wearing pants.  

While this distinction may seem to rely on semantics, it is an important one. Both FEHA and the 

Unruh Act prohibit discrimination against an individual on the basis of a protected characteristic, 

regardless of the underlying circumstances. Unlike what is proposed in this bill, there is no 

circumstance in which an employer would be justified in disciplining an employee on the basis 

of their gender alone. This bill does not purport to do any such thing for marijuana users. To put 

it more simply: the bill is not prohibiting employers from taking an adverse action against 

marijuana users because they are marijuana users. Rather, the bill would make it unlawful for an 

employer to discriminate against an employee for their legal use of marijuana away from work. 

Employers’ ability to regulate or prohibit the use of marijuana by their employees at work 

remains untouched.  

This bill does not limit employers’ ability to require pre- or post-employment testing. The 

California Chamber of Commerce posits that this bill would limit an employer’s ability to 

maintain a safe work environment through limitations on pre-employment testing. According to 

the Chamber:  

[If] an employee’s pre-employment drug test came back positive for marijuana – the 

employer could likely not take any action with that information. Because AB 2188 creates 

FEHA protections for marijuana use that is “off the job and away from the workplace,” an 

employer who rescinded their offer of employment based on the test would likely be sued by 

the employee, claiming that their use before the drug test was “away from the workplace” – 

and therefore could not result in discipline.  
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Therefore, according to the Chamber, limiting an employer’s ability to refuse to hire an 

individual based on a positive pre-employment cannabis test would necessarily result in 

employers only being able to discipline an employee for cannabis use once it is too late, and 

some harm has been suffered. However, the bill does not prohibit employers from requiring 

applicants to submit to pre-employment drug testing. Rather, it regulates the type of testing that 

the employer can use. As described previously, metabolite tests have been shown to result in 

positive tests even when the subject is no longer under the influence of marijuana. In order to 

prevent individuals from being denied, or disciplined in their employment for their lawful use of 

cannabis, an employer would be exposed to liability if they based a hiring or disciplinary 

decision on a positive metabolite test. The same would not be true if an employer used one of the 

numerous alternatives to metabolite tests that identify active THC in the subject’s system. As an 

aside, an employer’s use of a pre-employment metabolite test would not necessarily ensure a safe 

working environment, as an applicant could refrain from consuming marijuana in the time 

leading up to the test only to turn around and use marijuana when they returned home. If the goal 

of pre-employment drug testing is to determine whether someone appears at an interview or the 

test under the influence or marijuana and thereby ensure a safe working environment, nothing in 

this bill impedes that goal. Employers would be just as able to require a pre-employment drug 

test, providing it is not a metabolite test.  

It is worthwhile to note that the same argument the Chamber presents for the need for 

prospective marijuana testing – that a dangerous situation may not be evident until it is too late – 

can be equally applied to alcohol use. That is to say, an employee who reports to work 

intoxicated may evade detection until they are involved in an accident. However, employers do 

not regularly inquire into applicant’s personal choices regarding alcohol consumption before 

hire, nor do they typically require employees to submit to regular breathalyzer tests. The fact that 

marijuana has a distinct chemical identifier that can remain in a user’s system for longer than 

alcohol does not justify treating its consumption differently than alcohol, particularly since 

consumption of both is legal under state law for adults over 21 years old. Moreover, nothing in 

the bill would add new barriers to testing for either when necessary. 

The bill does not inhibit employers’ ability to maintain a safe workplace. The Chamber also 

argues that an employer’s decision to discipline an employee for their use of marijuana while at 

work would unnecessarily expose them to litigation. In particular, they state:  

For example: if an employee has an accident early in their shift, and they appear impaired to 

their supervisor, they can properly be tested for drug use given the supervisor has reasonable 

suspicion of impairment. We will assume that the tested employee used the marijuana four 

hours prior to work that morning, and tests positive for marijuana. In that event, the employer 

would presumably move to discipline or terminate the employee. However, under AB 2188’s 

protection for ‘use of cannabis off the job and away from the workplace,’ the employee 

would have a fair argument that their use was not “on the job” and claim that impairment had 

not persisted to this point – though the employer would contend otherwise.   

However, as explained above, an employee who appears at work under the influence of 

marijuana cannot excuse their use of marijuana as “off the job and away from work.” 

Subdivision (b) of the bill specifically addresses this concern, stating that its provisions do not 

“[permit] an employee to be impaired by, or to use cannabis on the job,” nor do they “[affect] the 

rights or obligations of an employer to maintain a drug and alcohol-free work place.” Therefore, 

this bill would not expose an employer who disciplines an employee for being under the 
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influence of marijuana while at work to any liability for doing so. Rather, the bill makes clear 

that an employee who appears at work while under the influence of marijuana would not qualify 

for its protections.  

With regard to concerns that the bill places California businesses with federal contracts at 

particular risk, the Committee believes they are appropriately addressed by the bill. The language 

of the bill specifically states that employers who are required under federal law to conduct drug 

tests for each of their employees may continue to do so without violating any of its provisions.  

Additionally, the bill was recently amended in the Labor & Employment Committee to further 

exempt the building and construction trades. One could argue that the bill as introduced would 

have sufficiently covered an exemption for employees in the building and construction trades, as 

these employers and projects are required to abide by federal drug testing policies as a condition 

of receiving federal funding. However, this Committee sees no reason to second guess that 

Committee’s judgment regarding these provisions, given their jurisdiction and accompanying 

expertise. Nonetheless, in order to ensure the bill protects as many workers as possible, the 

author is strong discouraged from exempting additional industries, as doing so risks 

undermining the intent of the bill.  

ARGUMENTS IN SUPPORT:  California NORML, the sponsor of this measure, writes the 

following in support:  

Although cannabis is legal in California, countless workers and job applicants are losing job 

opportunities or being fired because they test positive for legal, off-the-job use of marijuana 

on account of indiscriminate urine and hair metabolite tests that don’t measure actual 

impairment, but rather past use days or weeks before testing. […] 

Metabolite tests do not detect actual impairment from cannabis, which is caused by its active 

ingredient, THC (delta-9-tetrahydrocannabinol), but rather pick up past use, as measured by 

the presence of non-psychoactive metabolites that linger for days or weeks in the body, long 

after effects have faded. It is even possible for impaired workers to pass a metabolite test 

while under the influence of THC, since it can take several hours for metabolites to enter the 

urine (and days to enter the hair) after smoking.  

The United Food and Commercial Workers Union also points to the ability of employees who 

are not under the influence of marijuana to receive a positive result from a metabolite test, and 

the potentially more accurate use of THC testing still available to employers:  

Cannabis metabolites are the non-psychoactive substances that can be detected in a person’s 

bodily fluids for up to several weeks after they have consumed cannabis. Testing positive for 

cannabis metabolites has no scientific value in establishing that a person is impaired or 

“high.” When employers use cannabis metabolites tests to discriminate against employees or 

prospective employees, they are most likely discriminating against people who are not 

impaired at work and who consumed cannabis when they were off the job. 

This bill does not bar employers from maintaining that employees may not be impaired or 

“high” on-the-job. And it does not prohibit other forms of testing, such as performance-based 

impairment testing or tetrahydrocannabinol testing. Tetrahydrocannabinol (THC) is the 

impairing substance in cannabis, and there are readily available tests for THC via bodily 

fluids such as saliva and blood. These forms of testing may establish that a person has 
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consumed cannabis in the past several hours. The bill does not prohibit employers from 

testing for THC, or taking action against employees or prospective employees who test 

positive for THC or who fail a performance-based impairment test. 

ARGUMENTS IN OPPOSITION:  The California Chamber of Commerce, along with a 

coalition of employer and business organizations, write in opposition of the bill arguing that it 

will inhibit employers’ ability to maintain a safe work environment:  

Because of this new protected status for marijuana use under AB 2188, California employers 

will face liability when they take legitimate disciplinary measures against their employees. 

For example: if an employee has an accident early in their shift, and they appear impaired to 

their supervisor, they can properly be tested for drug use given the supervisor has reasonable 

suspicion of impairment. We will assume that the tested employee used marijuana four hours 

prior to work that morning, and tests positive for marijuana. In that event, the employer 

would presumably move to discipline or terminate the employee. However, under AB 2188’s 

protection for “use of cannabis off the job and away from the workplace,” the employee 

would have a fair argument that their use was not “on the job” and claim that impairment had 

not persisted to this point – though the employer would contend otherwise. The employer 

would then be forced to litigate the discipline of the employee because of AB 2188’s 

insertion of marijuana use into FEHA. Even if the employer is successful in demonstrating 

that the employee’s termination was properly based on impairment and appropriately not 

based on marijuana use at home, this litigation itself is a cost for California’s employers and 

makes ensuring a safe workplace more difficult. 

Put simply: marijuana use is not the same as protecting workers against discrimination based 

on race or national origin and should not be in FEHA. California employers should not have 

to fight out proper, impairment-based terminations in FEHA. Moreover, employers must be 

able to keep their workplace safe by disciplining employees who arrive at work impaired. 

REGISTERED SUPPORT / OPPOSITION: 

Support 

California Norml (sponsor)  

Americans for Safe Access 

CA Board of Registered Nursing 

California Cannabis Industry Association 

California Employment Lawyers Association 

California Nurses Association 

Cannabis Equity Policy Council 

Last Prisoner Project 

Los Angeles Housing Compliance 

Origins Council 

United Cannabis Business Association 

United Food and Commercial Workers, Western States Council 

Opposition 

Allied Managed Care 

Acclamation Insurance Management Services  
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California Asian Pacific Chamber of Commerce  

California Association of Winegrape Growers  

California Attractions and Parks Association  

California Business Properties Association 

California Chamber of Commerce  

California Farm Bureau 

California Landscape Contractor's Association 

California Manufacturer & Technology Association  

California Restaurant Association  

California Retailers Association  

California Special Districts Association 

California State Association of Counties  

California Travel Association  

Coalition of Small and Disabled Veteran Businesses 

Flasher Barricade Association 

National Federation of Independent Business 

Official Police Garages of Los Angeles 

Public Risk Innovation, Solutions, and Management (PRISM)  

Analysis Prepared by: Manuela Boucher-de la Cadena / JUD. / (916) 319-2334 


