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Date of Hearing:  April 20, 2022  

ASSEMBLY COMMITTEE ON LABOR AND EMPLOYMENT 

Ash Kalra, Chair 

AB 2188 (Quirk) – As Amended April 7, 2022 

SUBJECT:  Discrimination in employment: use of cannabis 

SUMMARY:  Prohibits, under the Fair Housing and Employment Act (FEHA), an employer 

from discriminating against a person in hiring, termination, or terms and conditions of 

employment based on a drug screening test finding the presence of nonpsychoative cannabis 

metabolites in their system or for the person’s off the job use of cannabis.   

Specifically, this bill:   

1) Makes findings and declarations about the unreliability of cannabis metabolite tests to 

identify impairment on the job.  

2) Provides it is unlawful for an employer to discriminate against a person in hiring, 

termination, or any term or condition of employment, or otherwise penalize a person, if the 

discrimination is based upon any of the following:  

a) The person’s use of cannabis off the job and away from the workplace.  

b) An employer-required drug screening test that has found the person to have 

nonpsychoactive cannabis metabolites in their urine, hair, or bodily fluids. 

3) Exempts from 2) employees in the building and construction trades.  

4) States that nothing in the bill’s provisions permits an employee to be impaired by, or to use, 

cannabis on the job, or affects the rights or obligations of an employer to maintain a drug and 

alcohol-free workplace, as specified under the Control, Regulate and Tax Adult Use of 

Marijuana Act (AUMA).  

5) Provides that nothing in (2) above preempts state or federal laws requiring employees to be 

tested for controlled substances, including laws requiring employees to be tested as a 

condition of receiving federal funding or federal licensing-related benefits.  

EXISTING LAW:   

1) Establishes FEHA which protects the right and opportunity of all persons to seek, obtain, and 

hold employment without discrimination, abridgment, or harassment on account of race, 

religious creed, color, national origin, ancestry, physical disability, mental disability, medical 

condition, genetic information, marital status, sex, gender, gender identity, gender 

expression, age, sexual orientation, or military and veteran status.  

 

2) Prohibits, under the provisions of FEHA, various forms of employment discrimination, 

including discharging or refusing to hire or to select for training programs any person based 

on their protected status. 
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3) Defines employer under FEHA to mean any person regularly employing five or more 

persons, or any person acting as an agent of an employer, directly or indirectly, the state or 

any political or civil subdivision of the state, and cities except a religious organization or a 

corporation not organized for private profit. 

 

4) States that nothing in the AUMA amends or affects the rights and obligations of employers to 

maintain a drug and alcohol free workplace or require an employer to permit or 

accommodate the use, consumption, possession, transfer, display, transportation, sale, or 

growth of cannabis in the workplace, or affect the ability of employers to have policies 

prohibiting the use of cannabis by employees and prospective employees, or prevent 

employers from complying with state or federal law. 

FISCAL EFFECT:  Unknown 

COMMENTS:  Note: This bill is double-referred to Assembly Judiciary Committee upon 

passage out of this Committee. 

The movement to legalize and regulate the non-medical use of cannabis is gaining momentum 

across the U.S. As of last year, 18 states and a number of territories have enacted laws to regulate 

cannabis for adult non- medical use.1 In the employment context, many states have moved to 

grant employees some level of protection for medical use. Some states, like Delaware, have 

created employee protections in their medical cannabis statutes2 while others have favored 

requiring employers to accommodate the medical use of cannabis under human rights statutes.  

New York, Arizona, Minnesota, and Illinois, have enacted laws that specifically require an 

employer to provide medical cannabis accommodations.3   

Recent state litigation on employee drug testing for THC 

In March 2021, the State Personnel Board (SPB) heard a case regarding the dismissal of a 

CalTrans maintenance worker for testing positive for THC upon his return to duty after a leave 

of absence. In upholding the Administrative Law Judge’s decision to revoke his termination, the 

SPB ruled that a positive urinalysis test for marijuana, on its own, is not grounds for dismissal. In 

this case, there was no evidence that the worker was “under the influence of marijuana when he 

reported for duty or on standby for duty or that he possessed or used marijuana while on duty or 

on standby.4” The SPB found that the test had limited probative value because it could only show 

marijuana use at some point in time prior to the worker reporting to work. Furthermore, the fact 

that he was in a position designated as “safety sensitive” was not dispositive because such 

designation only attaches to a state worker when they are “on duty or on standby for duty.5”  

Thus, a positive drug test for off the job and past use of marijuana cannot be a basis for proving 

employee impairment.   

According to the author, “When most employers conduct a drug test, they typically screen for the 

presence of non-psychoactive cannabis metabolites, which can remain present in an individual’s 

                                                 

1 National Conference of State Legislatures, “State Medical Cannabis Laws,” accessed on April 9, 2022.  
2 DEL. CODE ANN. TIT. 16 Section 4905A.  
3 Gregory A. Hearing and Michael A. Balducci, “Medical Marijuana’s Effect on Employment Law: The Highs, The 

Lows, and The Unanswered Questions,” 91 Fla. Bar. J. 22, 2017. 
4 Darrin Harper v. California Department of Transportation, Case No. 20-0978, p. 1-2.  
5 Ibid. at 3.  
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bodily fluids for weeks after cannabis use and do not indicate impairment. While there is 

consensus that no one should ever show up to work high or impaired, testing positive for this 

metabolite has no correlation to workplace safety or productivity. AB 2188 will ban employers 

from using this test, and clarify that they can continue to test for Tetrahydrocannabinol (THC). 

Testing for THC may indicate an individual is impaired at work and is a better way to maintain 

work place safety. AB 2188 is a balanced solution that will protect the rights of employees and 

employers. It will allow California to continue being a progressive leader on cannabis issues.” 

 

Arguments in Support 

California NORML, sponsor of the bill, states, “Not a single, scientifically controlled FDA study 

has shown cannabis metabolite testing to be effective in improving workplace safety or 

productivity. Studies indicate that metabolite tests for past use of marijuana are useless in 

protecting job safety. A survey of 136,536 Canadian workers found no association between 

cannabis use and work-related injury, even in high-risk occupations. A study of hospital workers 

found no difference between workers testing positive and negative on pre-employment urine 

screens. A study of coal miners found those testing positive for cannabis metabolites in their 

urine had a statistically lower incidence of accidents than the general population. A 

comprehensive review of cannabis in the workplace concluded that metabolite testing is “not 

recommended as a diagnostic tool to identify employees who represent a job safety risk.” 

Instead, it recommended testing for active THC, as allowed in AB 2188.” 

Arguments in Opposition 

A coalition of employer organizations, including the California Chamber of Commerce, are 

opposed and state, “Pre-employment testing is a necessary component of maintaining a drug-free 

workplace, ensuring both the safety of employees and (for certain workplaces) the public. 

Without pre-employment drug testing, there is no way the employer can protect against a new 

employee bringing impairment and danger into their workplace. This testing protects other 

employees, the workplace’s equipment, and members of the public. This is particularly important 

in workplaces with heavy equipment or vehicles, such as manufacturing or construction, where a 

mistake can result in catastrophe. Notably, pre-employment testing is permitted by voters’ recent 

actions on this topic, including the Compassionate Use Act and Prop 64 (2016). However, AB 

2188’s broad language also draws into question the legality of pre-employment testing by 

creating a protected classification for workers who used marijuana regularly and had marijuana 

in their system at their pre-employment drug test.”    

 

Prior Legislation 

AB 2355 (Bonta) of 2020 makes it an unlawful employment practice for an employer or other 

entity to refuse to hire or employ a person, to refuse to select a person for a training program 

leading to employment, to bar or to discharge a person from employment or from a training 

program leading to employment, or to discriminate against an employee, because of the 

employee’s status as a qualified patient, or as a person with an identification card, for purposes 

of medical cannabis. The bill died in this committee.  
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AB 2069 (Bonta) of 2018 provides that the medical use of cannabis by a qualified patient or 

person with an identification card to treat a known physical or mental disability or medical 

condition is subject to reasonable accommodation by an employer. The measure died in the 

Assembly Appropriations Committee.  

AB 266 (Bonta) Chapter 689, Statutes of 2015 enacted the Medical Marijuana Regulation and 

Safety Act for the licensure and regulation of medical marijuana and established within the 

Department of Consumer Affairs the Bureau of Medical Marijuana Regulation, under the 

supervision and control of the Director of Consumer Affairs.  

AB 2279 (Leno) of 2008 would have prohibited an employer from discriminating against a 

person in hiring, termination, or any term or condition of employment or otherwise penalize a 

person, if the discrimination is based upon the person’s status as a qualified patient or a positive 

drug test for marijuana and would authorize a person who has suffered discrimination in 

violation of the bill to bring a civil cause of action.  The bill was vetoed by Governor 

Schwarzenegger.  

REGISTERED SUPPORT / OPPOSITION: 

Support 

California Norml (Sponsor) 

Americans for Safe Access 

CA Board of Registered Nursing 

California Cannabis Industry Association 

California Employment Lawyers Association 

Cannabis Equity Policy Council 

Drug Policy Alliance 

Last Prisoner Project 

Los Angeles Housing Compliance 

Origins Council 

UDW/AFSCME Local 3930 

United Cannabis Business Association 

United Food and Commercial Workers, Western States Council 

Oppose 

Acclamation Insurance Management Services 

Allied Managed Care 

California Asian Pacific Chamber of Commerce 

California Association of Winegrape Growers 

California Attractions and Parks Association 

California Business Properties Association 

California Chamber of Commerce 

California Farm Bureau 

California Landscape Contractor's Association 

California Landscape Contractors Association 

California Manufacturers & Technology Association 

California Restaurant Association 
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California Retailers Association 

California Special Districts Association 

California State Association of Counties 

California Travel Association 

Coalition of Small and Disabled Veteran Businesses 

Flasher Barricade Association 

National Federation of Independent Business 

Official Police Garages of Los Angeles 

Public Risk Innovation, Solutions, and Management (PRISM) 

Analysis Prepared by: Megan Lane / L. & E. /  


