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Date of Hearing:  April 5, 2022 

ASSEMBLY COMMITTEE ON JUDICIARY 

Mark Stone, Chair 

AB 2091 (Mia Bonta) – As Amended March 24, 2022 

As Proposed to be Amended 

SUBJECT:  REPRODUCTIVE HEALTH AND PRIVACY 

KEY ISSUE:  SHOULD THE PRIVATE MEDICAL INFORMATION OF INDIVIDUALS BE 

PROTECTED FROM THE REACH OF OUT-OF-STATE ANTI-ABORTION STATUTES 

THAT EFFECTIVELY PENALIZE ABORTION THROUGH A PRIVATE RIGHT OF 

ACTION?  

SYNOPSIS 

Since 1973, over 1,300 abortion restrictions have been enacted, including Texas’s SB 8. SB 8 

effectively banned nearly all abortions in the state by creating a unique private right of action 

that provided standing to almost anyone to sue another person for performing, obtaining, 

attempting to obtain, or “aiding and abetting” an abortion. By policing behavior through a 

private right of action, this law is essentially penal in nature. More than one dozen other states 

have moved to introduce legislation to adopt their own versions of the Texas law. In contrast, 

California law provides a robust right to obtain an abortion, as well as a set of restrictions to 

protect the privacy of information related to an abortion. However, these privacy protections are 

not absolute. Health care providers and other covered entities are required to produce medical 

information necessary to comply with subpoenas and court orders. Moreover, through 

California’s foreign subpoena process, out-of-state actors may request a subpoena in California 

to obtain evidence and information. This process could be used to obtain evidence and 

information relevant to an out-of-state case against an individual for seeking, obtaining, or even 

helping an individual obtain, an abortion. 

Given the proliferation of anti-abortion laws designed to police behavior through a private right 

of action, and in order to protect California residents from being targeted by these laws, this bill 

prudently defines such statutes as providing for a “foreign penal civil action” in California law. 

As proposed to be amended, the bill codifies a definition of “foreign penal civil action” as an 

action authorized by another state for the sole purpose of punishing an offense against the public 

justice of that state. Amendments incorporating and conforming this definition into the bill are 

included in the Summary of the bill and explained in the analysis. To curb the encroachment of 

out-of-state anti-abortion restrictions on California residents and entities, this bill would 

prohibit the validation of foreign subpoenas pertaining to a foreign penal civil action. It also 

prohibits the sharing of specified information in response to subpoenas related to out-of-state 

anti-abortion statutes or foreign penal civil actions. Finally, it allows the Insurance 

Commissioner to issue civil penalties against health insurers who violate the confidentiality of 

an insured’s medical information. 

As the sponsor of the bill, Planned Parenthood Affiliates of California argues that the bill’s 

provisions are critical for protecting individuals who travel to California to obtain an abortion, 

ensuring that their private medical information will not be used against them. Right to Life 

League of Southern California opposes this bill, arguing both that it is unconstitutional and that 
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it would harm women by granting immunity to individuals they characterize as “traffickers” who 

allegedly coerce individuals into having an abortion. Other than these two groups, the bill has 

no support or opposition on file. Should this bill be approved by the Committee, it will be heard 

by the Assembly Committee on Health. 

SUMMARY:  Establishes requirements to protect the private information of individuals who 

seek or consider an abortion. Specifically, this bill:  

1) Makes various findings and declarations, including that abortion care is a constitutional right; 

California is committed to building upon existing protections that preserve the right to 

abortion; actions against California abortion providers, patients and supporters based on 

hostile antiabortion statues in other states would interfere with protected rights under the 

Reproductive Privacy Act; and that California must protect the confidentiality of medical 

records related to abortion. 

2) Prohibits a provider of health care, health care service plan, or contractor from releasing 

medical information related to an individual seeking or obtaining an abortion in response to a 

subpoena or request if that subpoena or request is based on either another state’s laws that 

interfere with a person’s rights set forth in the Reproductive Privacy Act, or a foreign penal 

civil action, as defined.   

3) Defines “foreign penal civil action” to mean a civil action authorized by the law of a state 

other than this state in which the sole purpose is to punish an offense against the public 

justice of that state. 

4) Prohibits the issuance of a subpoena, from the Superior Court or an attorney licensed in 

California, based on a foreign subpoena that relates to a foreign penal civil action.  

5) Expands the Reproductive Privacy Act by prohibiting compelling a person, in a state, county, 

city, or other local criminal, administrative, legislative, or other proceeding, to identify or 

provide information that would identify an individual who sought or obtained an abortion if 

that information being requested is based on either another state’s laws that interfere with a 

person’s rights set forth in the Reproductive Privacy Act, or a foreign penal civil action, as 

defined.   

6) Provides that, if the insurance commissioner determines that an insurer has violated specified 

rights and requirements providing for the privacy and confidentiality of an insured person, 

the commissioner may, after appropriate notice and opportunity for hearing, assess a civil 

penalty not to exceed five thousand dollars ($5,000) for each violation. Provides that, if a 

violation was willful, the civil penalty may not exceed ten thousand dollars ($10,000) for 

each violation. Vests commissioner with the discretion to determine whether acts or 

omissions constitute a violation.  

7) Prohibits prison staff from disclosing identifying medical information related to an 

incarcerated person’s right to seek and obtain an abortion if the information being requested 

is based on either another state’s laws that interfere with a person’s rights set forth in the 

Reproductive Privacy Act, or a foreign penal civil action, as defined.   

8) Adopts a severability clause. 
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EXISTING LAW:   

1) Prohibits, under the Reproductive Privacy Act, the state from denying or interfering with a 

woman’s right to choose or obtain an abortion prior to viability of the fetus, or when the 

abortion is necessary to protect the life or health of the woman. (Health and Safety Code 

Section 123460 et seq.) 

2) Provides, under the California Constitution, that all people have inalienable rights, including 

the right to pursue and obtain privacy. (Cal. Const. art. I, sec. 1.) 

3) Specifies, under the federal Health Insurance Portability and Accountability Act (HIPAA), 

privacy protections for patients’ protected health information and generally provides that a 

covered entity, as defined (health plan, health care provider, and health care clearing house), 

may not use or disclose protected health information except as specified or as authorized by 

the patient in writing. (45 C.F.R. Sec. 164.500 et seq.)   

4) Prohibits, under the California Medical Information Act, providers of health care, health care 

service plans, or contractors, as defined, from sharing medical information without the 

patient’s written authorization, subject to certain exceptions. (Civil Code Section 56 et seq.)  

5) Enumerates, under the Interstate and International Depositions and Discovery Act, the 

procedure for obtaining discovery in California for purposes of a case pending in a 

jurisdiction outside of California. (Code of Civil Procedure Section 2029.100 et seq.) 

6) Defines “sensitive services” as all health care services related to mental or behavioral health, 

sexual and reproductive health, sexually transmitted infections, substance use disorder, 

gender affirming care, and intimate partner violence, and includes services described in 

specified statutes, including the Reproductive Privacy Act. (Insurance Code Section 791.02.) 

7) Enumerates, under the Insurance Information and Privacy Protection Act, requirements and 

steps insurers must take, to protect the confidentiality of an insured’s medical information. 

(Insurance Code Section 791.29 et seq.) 

8) Requires a health insurer to recognize the right of a protected individual to exclusively 

exercise rights regarding medical information related to sensitive services that the protected 

individual has received. (Insurance Code Section 791.29 (a)(2).) 

9) Prohibits a health insurer from disclosing medical information related to sensitive health care 

services provided to a protected individual to the policyholder or any insureds other than the 

protected individual receiving care, absent written authorization of the protected individual 

receiving care. (Insurance Code Section 791.29 (a)(4).) 

10) Provides that a court of this state may exercise jurisdiction on any basis not inconsistent with 

the Constitution of this state or of the United States. (Code of Civil Procedure Section 

410.10.) 

11) Enumerates specified rights and medical care requirements for incarcerated pregnant persons, 

including the right to seek and obtain an abortion. (Penal Code Section 3408 et seq.) 
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12) Mandates that an incarcerated person with a positive pregnancy test must be offered 

unbiased, noncoercive counselling that includes information about prenatal health care, 

adoption, and the right to have an abortion. (Penal Code Section 3408 (b).) 

13) Mandates that an incarcerated person who decides to have an abortion must be offered all 

due medical care and accommodations until they are no longer pregnant. (Penal Code Section 

3408 (c).) 

14) Provides that full faith and credit must be given in each state to the public acts, records, and 

judicial proceedings of every other state, and that the United States Congress may by general 

laws prescribe the manner in which such acts, records and proceedings must be proved, and 

the effect thereof. (U.S. Const. art. IV, sec. 1.) 

15) Provides, pursuant to federal law, that records and judicial proceedings of any court of any 

such state, territory or possession, or copies thereof, must be proved or admitted in other 

courts within the United States and its territories and possessions by the attestation of the 

clerk and seal of the court annexed, if a seal exists, together with a certificate of a judge of 

the court that the said attestation is in proper form, and that such acts, records and judicial 

proceedings or copies thereof, so authenticated, have the same full faith and credit in every 

court within the United States and its territories and possessions as they have by law or usage 

in the courts of such State, territory or possession from which they are taken. (28 U.S.C. 

Section 1738.) 

FISCAL EFFECT:  As currently in print this bill is keyed fiscal. 

COMMENTS: Outside of California, several laws have been enacted that effectively ban 

abortion by diffusing responsibility for the enforcement of abortion restrictions to non-state 

actors. These laws establish that nearly anyone may sue an individual for acts pertaining to 

obtaining, or assisting with obtaining, an abortion. These novel rights of action could be 

characterized as “foreign penal civil actions.” This bill, as proposed to be amended, defines 

“foreign penal civil actions” as actions established in other states for the sole purpose of 

punishing an offense against the public justice of that state. The protections provided for in this 

bill limit the sharing of specified information that could be used in a case related to an out-of-

state anti-abortion law or a foreign penal civil action. The author states, regarding the purpose 

and necessity of this bill: 

States throughout the U.S. have been targeting and restricting abortion access. With the 

United States Supreme Court likely to overturn the protections granted under Roe v. Wade, it 

is essential for states like California to double down on abortion access and strong abortion 

related privacy protections. Regressive abortion laws, like we most recently saw in a Texas 

law that allows private citizens to sue anyone who even utters the word abortion, are a huge 

infringement on a person’s constitutional right to an abortion. We know that people are 

coming to California to seek reproductive care. However, we worry that private citizens will 

demand the medical records of those who seek care here in California, in order to punish 

them. No one should be able to manipulate California’s legal system to target and punish 

people who seeks care and refuge here. My bill will ensure out of state subpoenas, which 

seek information related to a patient who received reproductive healthcare here in California, 

are not granted. By doing this, California will protect the medical privacy of those patients 

who may be targeted under these hostile states’ laws. California must proactively protect the 

confidentiality of medical records, related to abortion care, especially as we see states around 
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the country paving the way to use those records to enforce their own state’s anti-abortion 

laws. 

Abortion Access in California. Existing law provides a robust right to obtain an abortion in 

California. Under the Reproductive Privacy Act enacted in 2002, California law prevents the 

state from denying or interfering with “a woman’s right to choose or obtain an abortion prior to 

viability of the fetus, or when the abortion is necessary to protect the life or health of the 

woman.” (Health and Safety Code Section 123466.) California is one of a handful of states that 

permit a nurse practitioner, certified nurse-midwife, or physician assistant to perform a first-

trimester abortion. (AB 154 (Atkins), Chap. 662, Stats. 2013.) Beginning in 2023, University of 

California and California State University campuses that provide primary health services to 

students will be required to offer abortion by medication techniques onsite. (SB 24 (Leyva), 

Chap. 40, Stats. 2019.) Within the correctional system, incarcerated individuals have the right to 

seek or obtain an abortion, receive “comprehensive and unbiased” counseling that includes 

information about the right to have an abortion, and to receive medical care for an abortion. 

(Penal Code Section 3408 (b)-(c).)  

A number of statutes protect the identity and medical information of individuals who seek or 

obtain an abortion. For example, existing law limits the on-line posting of photographs, videos 

and other identifiable information of a patient seeking reproductive health services. (Government 

Code Section 6218.) More broadly, federal and state statutes provide individuals with the right to 

privacy in their medical records, and in the conversations they have with their doctors and other 

medical professionals. The federal Health Insurance Portability and Accountability Act (HIPAA) 

prohibits health care providers and other covered entities, including health insurance companies, 

from disclosing protected health information, except under certain conditions. (45 C.F.R. Sec. 

164.500 et seq.) California has enacted somewhat stronger privacy protections through the 

Confidentiality of Medical Information Act (CMIA). CMIA prohibits health care providers and 

other covered entities, including recipients of medical information, from disclosing medical 

information, including individually identifiable information such as an individual’s name, except 

under specified conditions. To the extent that they receive medical information, health care 

insurers are also covered by CMIA. Health insurers are also subject to the Insurance Information 

and Privacy Protection Act (IIPA), which enumerates privacy protections for medical 

information. 

Despite the numerous laws protecting the privacy of medical information, however, these 

protections are not absolute. HIPAA, CMIA, and IIPA all circumscribe conditions under which 

medical information may be shared with specific entities. For example, CMIA permits medical 

information to be disclosed to insurers and other entities responsible for paying for health care 

services. HIPAA, CMIA, and IIPA all require health care providers and covered entities to 

produce medical information necessary to comply with a subpoena or court order. Such an 

exception is critical in a number of circumstances, such as cases concerning medical malpractice. 

The Reach of Anti-Abortion Laws. Since the landmark ruling of Roe v. Wade (1973) 410 US 

113, which recognized that the constitutionally protected right to privacy limits a state’s power to 

restrict a woman’s fundamental right to terminate a pregnancy prior to viability, over 1,300 state 

statutes have been enacted that restrict access to abortion. (Nash, State Policy Trends 2021: The 

Worst Year for Abortion Rights in Almost Half a Century (Dec. 2021) Guttmacher Institute.) 

Recently, the momentum and reach of these restrictions have increased exponentially. Of the 

abortion restrictions passed in the almost fifty years since Roe, 44 percent were passed within the 
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past ten years. (Ibid.) In 2021, more abortion restrictions were enacted than in any other year 

following the Roe v. Wade decision. (Ibid.) One of those restrictions was Texas’s so-called “fetal 

heartbeat” bill, or SB 8, which banned nearly all abortions in the state through two primary 

provisions. First, it prohibited abortions after a so-called “fetal heartbeat” is detected, which 

usually occurs around 5-6 weeks into a pregnancy (but is a misnomer, because at that point an 

embryo is not yet considered to be a fetus, and the embryo does not have a heart or a heartbeat). 

Researchers estimate that this restriction banned over 80 percent of abortions that would have 

occurred in the state. (White, et al., Texas Senate Bill 8: Medical and Legal Implications (July 

2021) Texas Policy Evaluation Project.) The second provision of SB 8 created a unique private 

right of action that provides standing to almost anyone to sue another person for performing, 

obtaining, attempting to obtain, or “aiding and abetting” an abortion. If successful in court, the 

plaintiff could receive up to $10,000, plus costs and attorney fees. This right of action makes 

obtaining an abortion, administering an abortion, and acts such as providing transportation to an 

abortion provider, a liability great enough to prohibit abortion—and assistance to individuals 

seeking abortion services--in the state. More than one dozen other states have moved to 

introduce legislation to adopt their own versions of the Texas law.  

Within the jurisdiction of California, private businesses and healthcare facilities store a plethora 

of information that could implicate an individual for obtaining, or helping an individual obtain, 

an abortion. For example, servers and data storage facilities in California may contain a person’s 

text messages, e-mails, internet search history, or ridesharing history related to obtaining an 

abortion. Medical records in California may contain evidence that an out-of-state individual 

obtained an abortion. For example, individuals in other states may use telehealth platforms to 

seek counseling or abortion-related medical advice from providers in California. Individuals may 

even travel to California to obtain an abortion.  

States outside of California may seek to obtain this information and depose individuals in 

California by obtaining a subpoena issued under the Interstate and International Depositions and 

Discovery Act. (Code of Civil Procedure Section 2029.100 et seq.) This act, a version of which 

has been adopted by 43 states, enumerates two processes whereby out-of-state litigants may take 

depositions and obtain discovery from individuals and entities located in California. One process 

entails obtaining a subpoena from the clerk of a superior court. The out-of-state party must 

submit a subpoena issued under the authority of a court or record in their state (a “foreign 

subpoena”) to the clerk of the superior court in the county in which discovery is sought to be 

conducted, complete an application, and pay a fee. The clerk must then promptly issue a 

subpoena containing the terms used in the foreign subpoena and other specified information. 

Alternatively, if an out-of-state party retains an attorney who is licensed to practice in California 

and is an active member of the State Bar, the attorney may issue a subpoena upon receipt of a 

foreign subpoena. As in the first process, this subpoena must incorporate the terms of the foreign 

subpoena and contain other specified information.  

This bill establishes privacy safeguards for medical and abortion information. In order to 

protect the privacy of individuals who seek or obtain an abortion, this bill would establish several 

safeguards to ensure that information in California is not used as evidence in an out-of-state case 

related to an anti-abortion statute or a penal civil action. First, this bill would prohibit compelling 

an individual to provide the identity of an individual who has sought or obtained an abortion if 

that information is being sought for an anti-abortion case in another state or a foreign penal civil 

action. Second, this bill fortifies privacy protections for medical information by amending 

several code sections. Though current law requires medical information to be provided if 
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requested by a subpoena, this bill amends the CIMA to expressly prohibit the release of medical 

information in response to a subpoena based on an out-of-state anti-abortion or penal civil action 

case. It also amends the IIPA to allow the Insurance Commissioner to issue civil penalties 

against health insurers who violate the confidentiality of an insured’s medical information. 

Finally, it amends the Penal Code to prohibit prison staff from disclosing identifying abortion-

related medical information if that information is being requested for an anti-abortion case in 

another state or a foreign penal civil action.  

This bill limits the reach of subpoenas based on foreign penal civil actions. This bill proposes 

to limit the ability for California courts to enforce subpoenas issued by out-of-state courts. 

Because these subpoenas are judicial actions, such a limit is likely to implicate the provisions of 

the Full Faith and Credit Clause found in Article IV, Section 1 of the United States Constitution. 

That clause states, “full faith and credit must be given in each state to the public acts, records, 

and judicial proceedings of every other state, and that the United States Congress may by general 

laws prescribe the manner in which such acts, records and proceedings must be proved, and the 

effect thereof.” As it pertains to judicial proceedings, dating back to 1813, the United States 

Supreme Court has generally held that one state must recognize and enforce the judicial 

determination of another state. (Mills v. Duryee (1813) 7 Cranch 481, 484-485.) However, the 

United State Supreme Court has surmised that states are not necessarily required to enforce civil 

judgments rendered based on another state’s civil statute if the judgment is aimed at punishing a 

person for an offense against the “public justice” of that state.  (Huntington v Attrill (1892) 146 

U.S. 657, 673-674.) In other words, if another state’s civil laws are essentially disguised criminal 

laws, or penal laws, the Supreme Court has suggested that if a civil statute was “intended as a 

punishment for doing any acts forbidden,” then another state may have the ability to refuse to 

enforce the judgment. (Id. at 664.) Although the Supreme Court has never deemed a state law to 

be a “penal statute” the Huntington decision was just the first of a series of cases in which the 

court did examine whether or not a statute was aimed at civilly punishing a party for violating 

the “public justice.” (See Milwaukee County v. M. E. White Company (1935) 296 U.S. 268.) 

When examining statutes like the Texas fetal “heartbeat” law, one can indeed see the “penal” 

nature of those statutes. For example, the statute requires no showing of an individual harm on 

the part of the plaintiff which is generally required for a civil action, and the statute confers 

standing on any person so long as they are not an agent of Texas state or local government, even 

if they have no relation to any of the parties involved in a woman receiving or attempting to 

receive an abortion and is basically acting as a vigilante. Indeed, some of the strongest evidence 

that the Texas “fetal heartbeat” law is a penal statute masquerading as private civil action comes 

from the very man who drafted the bill. John Seago, the legislative director of Texas Right to 

Life, a sponsor of the Texas measure. In an interview in The Atlantic magazine, Mr. Seago stated 

the following in response to a question about the novel legal approach employed by the bill: 

“There are two main motivations. The first one is lawless district attorneys that the pro-life 

movement has dealt with for years. In October, district attorneys from around the country 

publicly signed a letter saying they will not enforce pro-life laws. They said that even if Roe 

v. Wade is overturned, they are not going to use resources holding the abortion industry to 

account. That shows that the best way to get a pro-life policy into effect is not by imposing 

criminal penalties, but civil liability.” (Green, What Texas Abortion Foes Want Next (Sept. 

2021) The Atlantic, available at https://www.theatlantic.com/politics/archive/2021/09/texas-

abortion-ban-supreme-court/619953/.)  
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Mr. Seago’s own acknowledgement that district attorneys, and other state actors, are the 

traditional enforcers of criminal abortion laws highlights the penal nature of abortion statutes, 

and makes clear that the Texas statute is designed to enact a punishment while avoiding state 

enforcement that he perceives as too weak. Furthermore, by highlighting the perceived weakness 

of state officials, Mr. Seago suggests the Texas law deputizing private persons to enforce the 

public justice will result in greater enforcement actions against abortion providers, even if those 

private persons have no cognizable personal injury or suffer no violation of their personal rights. 

Given the proliferation and novelty of anti-abortion laws designed to effectively police behavior 

through a private right of action, to protect California residents from being targeted by these 

laws, it is prudent to define such statutes as providing for a “foreign penal civil action” in 

California law. As proposed to be amended, this bill introduces and defines foreign penal civil 

actions and prohibits the issuance of subpoenas based on such actions. Given that California can 

credibly argue that SB 8 and its progeny are purely penal in nature, in keeping with the Supreme 

Court’s indication that a state need not enforce judgements from penal statutes, California can 

also opt to refuse to validate a foreign subpoena issued in civil actions arising under those laws. 

By codifying the definition of a foreign penal civil action, this bill protects Californians from the 

whims of out-of-state legislators and their desire to regulate the conduct of Californians through 

overly broad civil actions. 

Proposed amendments to strengthen privacy protections and codify foreign penal civil actions. 

As described above, out-of-state laws permitting overly broad penal civil actions are 

proliferating in the service of restricting access to abortion. To codify California’s position with 

respect to foreign penal civil actions, proposed amendments would explicitly define this term by 

adding a subdivision in Section 2029.200 of the Code of Civil Procedure as follows: 

“Foreign penal civil action” means a civil action authorized by the law of a state other 

than this state in which the sole purpose is to punish an offense against the public justice 

of that state. 

The amendments would expand the two prohibitions on validating foreign subpoenas to prohibit 

validating any foreign subpoena that relates to a foreign penal civil action. Subdivision (e) of 

Section 2029.300 of the Code of Civil Procedure would be amended to read: 

(e) A subpoena shall not be issued if the submitted foreign subpoena relates to a foreign penal 

civil action. would require disclosure of medical information related to sensitive services and 

is based on a violation of another state’s laws that interfere with a person’s rights under 

Section 123466 of the Health and Safety Code. For purposes of this subdivision, “sensitive 

services” has the same meaning as defined in Section 791.02 of the Insurance Code. 

Subdivision (b) of Section 2029.350 of the Code of Civil Procedure would be amended to read: 

(b) Notwithstanding subdivision (a), an attorney shall not issue a subpoena under this article 

based on a foreign subpoena that relates to a foreign penal civil action. would require 

disclosure of medical information related to sensitive services and is based on a 

violation of another state’s laws that interfere with a person’s rights under Section 

123466 of the Health and Safety Code. For purposes of this subdivision, “sensitive 

services” has the same meaning as defined in Section 791.02 of the Insurance Code. 
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Proposed amendments would further limit the sharing of medical information to include sharing 

in response to a subpoena based on a foreign penal civil action. The amendments would also 

make a technical change to better align with the author’s intent. The bill in print prohibits sharing 

medical information in response to a foreign subpoena pertaining to an anti-abortion law. 

However, it is unlikely that health care providers will be served with a foreign subpoena because 

the process whereby foreign subpoenas are validated entails issuing a subpoena in California. 

Thus, the word “foreign” would be removed from the phrase “foreign subpoena” in Section 

56.108 of the Civil Code. The proposed addition of Section 56.108 of the Civil Code would be 

amended as follows: 

56.108.  Notwithstanding subdivisions (b) and (c) of Section 56.10, a provider of health care, 

health care service plan, or contractor shall not release medical information related to an 

individual seeking or obtaining an abortion in response to a foreign subpoena or request if 

that subpoena or request is based on either another state’s laws that interfere with a 

person’s rights under Section 123466 of the Health and Safety Code, or a foreign penal 

civil action, as defined in Section 2029.200 of the Code of Civil Procedure. based on a 

violation of another state’s laws that interfere with a person’s rights under Section 

123466 of the Health and Safety Code.  

Consistent with the amendments above, the bill as proposed to be amended would also limit the 

sharing of information about an incarcerated person’s right to seek and obtain an abortion to 

include requests based on foreign penal civil actions. Subdivision (r) of Section 3408 of the 

Penal Code would be amended as follows:  

(r) Prison staff shall not disclose identifying medical information related to an incarcerated 

person’s right to seek and obtain an abortion if the information is being requested pursuant 

to a foreign law that interferes with a person’s rights under Section 123466 of the 

Health and Safety Code. based on either another state’s laws that interfere with a 

person’s rights under Section 123466 of the Health and Safety Code, or a foreign penal 

civil action, as defined in Section 2029.200 of the Code of Civil Procedure. 

The bill in print amends the Reproductive Privacy Act to prohibit requiring an individual to 

“identify or provide information that would identify an individual who has sought or obtained an 

abortion.” Such a prohibition may be overly broad and have ramifications beyond the intent of 

this bill. For example, it may restrict evidence pertaining to an individual filing a medical 

malpractice lawsuit related to an abortion. To restrict the scope of this prohibition to cases 

related to anti-abortion statutes and foreign penal civil actions, the proposed amendments would 

modify the proposed subdivision (b) of Section 123466 of the Health and Safety Code to read: 

A person shall not be compelled in a state, county, city, or other local criminal, 

administrative, legislative, or other proceeding to identify or provide information that would 

identify an individual who has sought or obtained an abortion if the information is being 

requested based on either another state’s laws that interfere with a person’s rights under 

Section 123466(a) of the Health and Safety Code, or a foreign penal civil action, as 

defined in Section 2029.200 of the Code of Civil Procedure. 

Finally, proposed amendments would add a severability clause to the bill:    
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The provisions of this act are severable. If any provision of this act or its application is 

held invalid, that invalidity shall not affect other provisions or applications that can be 

given effect without the invalid provision or application. 

Establishing Privacy Safeguards beyond Medical Records. As described above, companies 

headquartered in California store a plethora of information that could be used in an out-of-state 

case against an individual for obtaining or facilitating an abortion. This bill would establish 

privacy safeguards for a subset of this information, such as the identity of an individual who 

sought or obtained an abortion and specified medical information. It does not limit the sharing of 

other types of information, such as a text message conversation coordinating a ride to an abortion 

provider or the internet history of an individual who searched for the location of an abortion 

provider. Companies that store this information routinely receive subpoenas and requests from 

law enforcement for such information. Moreover, as suggested by a recent report in which 

hackers obtained personally identifiable user data from Facebook and Apple through forged 

emergency data requests, these companies may not sufficiently question or attempt to limit such 

requests. To curb the possibility that non-medical information and data could be used in a case 

against an individual, the author may wish to limit the disclosure of additional types of data that 

could be sought in a case related to an out-of-state anti-abortion or penal civil action statute. 

ARGUMENTS IN SUPPORT:  In support, Planned Parenthood of California argues that this 

bill ensures that information about individuals who travel to California to obtain an abortion will 

not be used against them. The group writes: 

As mentioned above, California will see an increase in out of state patients who find their 

closest and most accessible clinic here as other states restrict abortion access. The California 

Planned Parenthood health centers are already seeing this increase with at least 80 out-of-

state abortion patients visiting our health centers per month. This bill will give those patients 

the peace of mind of knowing that they can receive comprehensive, compassionate care in 

California while maintaining their medical privacy.  

ARGUMENTS IN OPPOSITION:  The Right to Life League of Southern California is opposed 

to this bill, arguing that it violates the Full Faith and Credit Clause in the U.S. Constitution and 

that it would harm women by granting immunity to traffickers who coerce individuals into 

having an abortion. The group writes: 

SB 2091 will effectively grant immunity from foreign subpoenas to sexual abusers and 

human traffickers who coerce women and minors into pregnancy termination in other states 

then flee to California to avoid the legal consequences. SB 2091 is dangerous because it 

declares another state’s court orders to have no effect, thwarting enforcement of foreign laws 

against abusers and human traffickers who may hide in California, denying justice to victims. 

Pending legislation. AB 1666 (Bauer-Kahan, 2022) would prohibit the enforcement of out-of-

state fetal heartbeat abortion restriction laws in California.  

AB 2192 (Ramos, 2022) would prohibit a public agency, operator, or end user of an automated 

license plate recognition (ALPR) systems from selling, sharing, or transferring ALPR 

information if the information would be provided to a state that has enacted laws that deny or 

interfere with the right to obtain an abortion. 
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Recent similar legislation. AB 1184 (Chiu), Chap. 190, Stats. 2021 revised the Confidentiality 

of Medical Information Act (CMIA) to require a health care service plan or health insurer to 

accommodate requests for confidential communications of medical information. 

AB 1356 (Bauer-Kahan), Chap. 191, Stats. 2021 prohibited on-line posting of information, 

images, videos, and other specified media of a reproductive health services patient or specified 

health services staff without the person’s consent and with the intent to intimidate or enable 

another person to use that information to commit a specified crime.  

REGISTERED SUPPORT / OPPOSITION: 

Support 

Planned Parenthood Affiliates of California (sponsor) 

Opposition 

Right to Life League of Southern California 

Analysis Prepared by: Alec Watts / JUD. / (916) 319-2334 


