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Date of Hearing:  March 15, 2022 

ASSEMBLY COMMITTEE ON JUDICIARY 

Mark Stone, Chair 

AB 1666 (Bauer-Kahan) – As Introduced January 19, 2022 

As Proposed to be Amended 

SUBJECT:  ABORTION: CIVIL ACTIONS 

KEY ISSUES: 

1) SHOULD CALIFORNIA PROHIBIT ITS COURTS FROM BEING USED AS A VENUE 

TO HEAR CIVIL ACTIONS TO ENFORCE OUT-OF-STATE “FETAL HEARTBEAT” 

LAWS? 

2) SHOULD CALFORNIA PROHIBIT THE ENFORCEMENT OF CIVIL JUDGMENTS 

STEMMING FROM CASES INVOLVING OUT-OF-STATE “FETAL HEARTBEAT” 

LAWS? 

SYNOPSIS 

In 2021, the State of Texas enacted a sweeping, civilly enforced, abortion restriction that 

prohibited any person from performing, or aiding and abetting, a person in obtaining an 

abortion after the detection of a “fetal heartbeat.” That law prohibited state enforcement, and 

instead opted to permit third parties to file lawsuits to enforce the law, regardless of the 

plaintiff’s relation to the defendant. The Texas law does not even require the plaintiff to live in 

the state or suffer any actual harm. Due to the broad definition of “aiding and abetting” in the 

Texas statute it could be used, in theory, against a wide range of persons, including Californians 

who donate to pro-choice, pro-women organizations. 

Recognizing that more than a dozen other states are now seeking to implement laws similar to 

the legislation enacted in Texas, this bill seeks to protect Californians from liability for engaging 

in conduct that would constitute a legal and fundamental right under the laws of this state. This 

bill would prohibit the commencement of a lawsuit in California state courts of any out-of-state 

law that imposes civil liability on a person who receives, performs, or aides a person in 

obtaining an abortion. The bill also provides that California will not enforce an out-of-state 

judgment stemming from such a law. Proposed amendments simply broaden the scope of the 

protections of this bill to include entities in addition to persons. 

This bill is supported by a coalition of medical, pro-choice, and pro-women’s rights 

organizations including Planned Parenthood, NARAL Pro-Choice California, and the American 

Congress of Obstetricians & Gynecologist. These groups highlight California’s commitment to 

women’s rights, privacy, and reproductive freedom. These organizations lament that this bill is 

necessary to protect the rights of Californians against a growing national effort to curtail a 

woman’s right to make her own choices about her body and reproduction. This measure is 

opposed by two anti-abortion organizations who contend that this bill is trampling on the rights 

of other states, violating the federal Constitution, and potentially opening the door for doctors 

and other professional to leave this state. 
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SUMMARY: Prohibits the enforcement of out-of-state fetal heartbeat abortion restriction laws 

in California. Specifically, this bill: 

1) Provides that a law of another state that authorizes a person to bring a civil action against a 

person or entity who does any of the following is contrary to the public policy of this state: 

a) Receives or seeks an abortion; 

b) Performs or induces an abortion; 

c) Knowingly engages in conduct that aids or abets the performance or inducement of an 

abortion; 

d) Attempts or intends to engage in the conduct described in a) through c). 

2) Prohibits the application of an out-of-state law as described in 1) from being applied to a case 

or controversy heard in state court. 

3) Prohibits the enforcement or satisfaction of a civil judgment received through an adjudication 

under a law described in 1). 

4) Adopts a severability clause. 

EXISTING LAW: 

1) Establishes the Reproductive Privacy Act. (Health & Safety Code Section 123461.) 

2) Declares that every individual possesses a fundamental right of privacy with respect to 

personal reproductive decisions. (Health & Safety Code Section 123462.) 

3) States the following as the public policy of the State of California: 

a) Every individual has the fundamental right to choose or refuse birth control; 

b) Every woman has the fundamental right to choose to bear a child or to choose and to 

obtain an abortion, except as specified; and 

c) The state will not deny or interfere with a woman’s fundamental right to choose to bear a 

child or to choose to obtain an abortion, except as specified. (Ibid.) 

4) Defines, for the purposes of the Reproductive Privacy Act, the following terms: 

a) “Abortion” means any medical treatment intended to induce the termination of a 

pregnancy except for the purpose of producing a live birth; 

b) “Pregnancy” means the human reproductive process, beginning with the implantation of 

an embryo; and 

c) “Viability” means the point in a pregnancy when, in the good faith medical judgment of a 

physician, on the particular facts of the case before that physician, there is a reasonable 
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likelihood of the fetus’ sustained survival outside the uterus without the application of 

extraordinary medical measures. (Health & Safety Code Section 123464.) 

5) Prohibits the State of California from denying or interfering with a woman’s right to choose 

or obtain an abortion prior to viability of the fetus, or when the abortion is necessary to 

protect the life or health of the woman. (Health & Safety Code Section 123466.) 

6) Provides that a court of this state may exercise jurisdiction on any basis not inconsistent with 

the Constitution of this state or of the United States. (Code of Civil Procedure Section 

410.10.) 

7) Provides that when a court upon motion of a party or its own motion finds that in the interest 

of substantial justice an action should be heard in a forum outside this state, the court must 

stay or dismiss the action in whole or in part on any conditions that may be just. (Code of 

Civil Procedure Section 410.30.) 

8) Permits a defendant, on or before the last day of their time to plead or within any further time 

that the court may for good cause allow, may serve and file a notice of motion for one or 

more of the following purposes: 

a) To quash service of summons on the ground of lack of jurisdiction of the court over them; 

b) To stay or dismiss the action on the ground of inconvenient forum; or 

c) To dismiss the action for failure to prosecute the action in a timely manner, as specified. 

(Code of Civil Procedure Section 418.10.) 

9) Provides that full faith and credit must be given in each state to the public acts, records, and 

judicial proceedings of every other state, and that the United States Congress may by general 

laws prescribe the manner in which such acts, records and proceedings must be proved, and 

the effect thereof. (U.S. Const. art. IV, sec. 1.) 

10) Provides that records and judicial proceedings of any court of any such state, territory or 

possession, or copies thereof, must be proved or admitted in other courts within the United 

States and its territories and possessions by the attestation of the clerk and seal of the court 

annexed, if a seal exists, together with a certificate of a judge of the court that the said 

attestation is in proper form, and that such acts, records and judicial proceedings or copies 

thereof, so authenticated, have the same full faith and credit in every court within the United 

States and its territories and possessions as they have by law or usage in the courts of such 

State, territory or possession from which they are taken. (28 U.S.C. Section 1738.) 

FISCAL EFFECT: As currently in print this bill is keyed non-fiscal. 

COMMENTS: Over the past twelve months, several states have enacted or proposed legislation 

permitting any person to file a civil lawsuit against any person that performs an abortion, or aides 

and abets a person in having an abortion after a fetal heartbeat can be detected. (Note that it is 

misleading and inaccurate to use the term "fetal heartbeat" to describe embryonic development at 

six weeks of pregnancy, when an embryo does not have a heart, and when a “beat” is not audible 

with a stethoscope. Rather, it would be more accurate to say that at six weeks there is "a little 

flutter” from electrical activity in the area that will become the future heart because “the group of 
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cells that will become the future "pacemaker" of the heart gain the capacity to fire electrical 

signals which are detectable only via ultrasound.” (Retner, Rachael, “Is a ‘fetal heartbeat’ really 

a heartbeat at 6 weeks?” (Sept. 1, 2021) Live Science, available at: Is a 'fetal heartbeat' really a 

heartbeat at 6 weeks? | Live Science; Also see Bethany Irvine, Why “heartbeat bill” is a 

misleading name for Texas’ near-total abortion ban, Sept. 2, 2021, The Texas Tribune, available 

at: https://www.texastribune.org/2021/09/02/texas-abortion-heartbeat-bill/.) Therefore, this 

analysis places quotation marks around the term “fetal heartbeat.”) 

Because electrical activity in the area that will later become a heart in the course of fetal 

development can be detected via ultrasound before a woman may even know she is pregnant, 

these laws are clearly designed to prevent abortions from occurring. However, due to the scope 

of potential liability imposed by these laws, they may implicate people well beyond the borders 

of the states which pass these statutes. Accordingly, this bill seeks to protect Californians from 

being implicated in a civil action related to a “fetal heartbeat” law of another state. In support of 

this measure the author states: 

California must take proactive steps to protect access to and provision of abortion. Brought in 

partnership with the Future of Abortion Council, AB 1666 protects the California providers, 

supporters, and patients that face unjust legal repercussions for providing vital, legal abortion 

care. States across the country are targeting providers and patients with hundreds of 

thousands of dollars in fines. Without sufficient protection, providers in California could be 

ruined for providing basic, legal abortion care. The Supreme Court has chosen to abandon the 

spirit of Roe v. Wade and allow these blatant attacks of the pregnant people whose lives 

depend on their right to choose. It is no longer sufficient to permit abortion care to occur. 

This right is being shamelessly attacked with the broadest legal means available, AB 1666 

protects abortion by providing a mechanism to defend against such attacks. 

States are adopting increasingly aggressive measures to limit abortions. Following the 

appointment of several Supreme Court justices by former President Donald Trump, dozens of 

states have enacted legislation in an effort to test the limits, or outright overturn, the federally 

protected right to an abortion granted in the landmark ruling of Roe v. Wade (1973) 410 US 113. 

One of the first states to restrict abortion access was Mississippi when it enacted a ban on 

abortion after the fifteenth week of pregnancy. The Mississippi law authorizes the state’s 

Attorney General as well as the Mississippi State Department of Health or the Mississippi State 

Board of Medical Licensure to impose professional sanctions, including fines and a loss of 

licensure, on any physician that performs an abortion after 15 weeks. (MS Code Section 41-41-

191.) The constitutionality of that statute is currently under review by the United States Supreme 

Court, which is expected to rule in the matter of Dobbs v. Jackson Women's Health Organization 

(No. 19-1392) later in 2022. 

Although several states opted to follow Mississippi’s lead and enact similar laws, in 2021, the 

State of Texas adopted a unique and far more menacing approach to restricting abortion access. 

Rather than directing state regulators or prosecutors to impose criminal or professional sanctions 

on persons receiving or performing an abortion, the Texas law permits the filing of a civil 

lawsuit against any person who performs an abortion or “aids or abets” a person receiving an 

abortion after a “fetal heartbeat” has been detected. (Texas Health and Safety Code Section 

171.208.) As of March 2022, more than one dozen other states have moved to introduce 

legislation to adopt their own versions of the Texas law. 

https://www.livescience.com/65501-fetal-heartbeat-at-6-weeks-explained.html
https://www.livescience.com/65501-fetal-heartbeat-at-6-weeks-explained.html
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The Texas law, like the copycat statutes being introduced in other states, is uniquely aggressive 

in several ways. First, the bill imposes the shortest timeline for restricting abortion of any law 

adopted since the ruling in Roe v. Wade. By utilizing a “fetal heartbeat” standard, doctors note 

the Texas law restricts abortions within as few as six weeks of pregnancy. (Shannon Najmabadi, 

Gov. Greg Abbott signs into law one of nation’s strictest abortion measures, banning procedure 

as early as six weeks into a pregnancy, The Texas Tribune, May 19, 2021, available at: 

https://www.texastribune.org/2021/05/18/texas-heartbeat-bill-abortions-law/.) Secondly, the 

Texas law implicates persons well beyond the person performing or receiving an abortion. The 

“aiding and abetting” language is so broad as to implicate and impose significant civil liability 

upon a person providing transportation to or from an abortion clinic, a person donating to a fund 

to assist women receive an abortion, or even a person who simply discusses getting an abortion 

with a woman. This appears to expand the sanctions beyond traditional health and safety related 

criminal or professional liability statutes tied to the procedure itself or the conditions and 

facilities in which the procedure is performed. Finally, in order to avoid direct judicial attack, the 

bill prohibits any lawsuit from being brought by a state actor, including state health regulators or 

prosecutors. (Texas Health and Safety Code Section 171.208 (a).) 

The civil actions authorized by “fetal heartbeat” laws do not require the plaintiff to 

demonstrate any personal harm or violation of the plaintiff’s legal rights. In addition to 

providing a new means of enforcing abortion restrictions, the Texas law also is unique in that it 

confers standing on any person so long as they are not an agent of Texas state or local 

government. Typically in order for one private individual to bring a lawsuit against another 

individual, one party’s conduct must be the legal cause of harm to another. (Restat. 2d of Torts, 

Section 431.) Although statutes can confer standing in various circumstances, it is rare for 

standing to arise when no harm or violation of individual rights were inflicted upon the party 

bringing the lawsuit. Per the text of the Texas statute, any person may bring an action another 

person performed or aided and abetted in the performance of an abortion, or intended to engage 

in such conduct. (Texas Health and Safety Code Section 171.208 (a).) In order to recover the 

$10,000 damages conferred by the Texas statute, the plaintiff must simply prove that the abortion 

occurred or was intended to occur. The plaintiff need not show any individualized harm or even 

a relationship to any of the parties involved in the procedure. (Texas Health and Safety Code 

Section 171.208 (b).) 

While California has several statutes in which a private plaintiff can bring a civil action on behalf 

of the rights of others (for example, the Private Attorney General Act in the Labor Code), 

California’s laws still require the individual plaintiff to show that they were harmed. Indeed, 

courts across the country have looked skeptically upon cases in which the plaintiff did not suffer 

any actual harm. For example, when a plaintiff sued their cable provider for failing to destroy 

certain personal identifying information, the Eight Circuit held that although the company failed 

its statutory duty, the plaintiff’s inability to show any actual harm or any “material risk of harm” 

beyond a “bare procedural violation” was inadequate to support standing. (Braitberg v. Charter 

Communications (8th Cir. 2016) 836 F.3d 925, 929-930.) Thus by permitting the recovery of 

damages in cases in which the plaintiff has suffered no harm or violation of rights, the Texas 

law, and its progeny in other states, appears to confer standing in a manner that is significantly 

outside the main stream of most recognized civil causes of action.  

This bill seeks to prevent the enforcement of out-of-state “fetal heartbeat” laws in California. 
As more states consider adopting “fetal heartbeat” laws like those in Texas, this bill seeks to 

protect Californians from civil liability for exercising a fundamental right in this state. To 
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achieve that protection this bill advances two policy goals. The first goal is to prohibit an action 

from being brought in California courts to enforce any out-of-state law that would impose civil 

liability on a person seeking, receiving, performing, inducing, or aiding a person in obtaining an 

abortion. The second policy goal of this bill is to prohibit the enforcement of a judgment 

rendered under an out-of-state “fetal heartbeat” law obtained in a non-California court. Each of 

these aspects of this bill pose unique considerations under the federal Constitution, and will be 

discussed further below. The bill also adopts a severability clause. 

The legal history of the Full Faith and Credit Clause of the United States Constitution. Article 

IV, Section 1 of the United States Constitution, generally referred to as the Full Faith and Credit 

Clause, requires every state to give full faith and credit to the public acts (statutes), records, and 

judicial proceedings of every other state. By refusing to recognize the law and judgments of 

another state, this bill potentially implicates the Full Faith and Credit Clause. Several legal 

scholars have suggested that the Full Faith and Credit Clause was originally intended to ensure 

that statutes, records, and judgments from one state were merely be accepted as evidence in the 

proceedings of another state as to the proof of their existence, especially in light of how the 

phrase was used in English common law. (Whitten, Full Faith and Credit for Dummies (2005) 

38 Creighton L. Rev. 465.) However, in 1813, Justice Story had other ideas and opted to 

significantly strengthen the effect of the clause and the corresponding Congressional 

implementing statute. In ruling that the Circuit Court for the District of Columbia was incorrect 

for refusing to recognize a judgment debt from the State of New York the Supreme Court ruled 

the law “declares that the record duly authenticated shall have such faith and credit as it taken. If 

in such court it has the faith and credit of evidence of the highest nature…it must have the same 

faith and credit in every other court,” and that “the constitution contemplated a power in 

Congress to give conclusive effect to such judgments.” (Mills v. Duryee (1813) 7 Cranch 481, 

484-485.) 

Despite the seemingly bright line put forward by Justice Story, in the 200 years since the Mills 

decision, three distinct tracks have begun to develop in the jurisprudence of the Full Faith and 

Credit Clause. To this day, the strict application of res judicata generally applies to determinative 

judicial proceedings; as the Supreme Court reiterated, “for claim and issue preclusion 

purposes…the judgement of the rendering state gains nationwide force.” (Baker v. General 

Motors Corp. (1998) 522 U.S. 222, 233.)  

However, the law has moved well away from the strict rule when it comes to public acts or 

statutes. In upholding the application of California law to settle a dispute of conflicting workers 

compensation statutes, the Supreme Court ruled, “A rigid and literal enforcement of the Full 

Faith and Credit Clause, without regard to the statute of the forum, would lead to the absurd 

result that wherever a conflict arises, the statue of each state must be enforced in the courts of the 

other, but cannot be in its own.” (Alaska Packers Association v. Industrial Accident Commission 

(1935) 294 U.S. 532, 547.) Thus, the law now acknowledges a preference to uphold the public 

policy of the forum state when a conflict of laws arises, recognizing that, “the Full Faith and 

Credit Clause is not an inexorable and unqualified command. It leaves some scope for state 

control within its borders…” (Pink v. AAA Highway Express, Inc. (1941) 314 U.S. 201,210.).  

The Supreme Court has also begun to move away from the strict ruling of Mills as it pertains to 

state records. In determining the applicability of an equity decree in Michigan that prevented a 

former General Motors employee from testifying against the company, to a subpoena for 

testimony issues in Missouri, the Supreme Court held, “we simply recognize that just as the 
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mechanisms for enforcing a judgment do not travel with the judgment itself for the purposes of 

Full Faith and Credit … similarly the Michigan decree cannot determine the evidentiary issues in 

a lawsuit brought by parties who were not subject to the jurisdiction of the Michigan court.” 

(Baker v. General Motors, supra, 522 U.S. 222 at p. 239.) The handling of records has been 

further expanded upon by appellate courts in a manner that mixes the approach to judgments and 

public policy. In 2011, the Fifth Circuit upheld the Louisiana Department of Vital Records and 

Statistics refusal to amend the Louisiana birth certificate of a child who was legally adopted by a 

non-married gay couple in New York on the grounds that it violated Louisiana’s public policy. 

Building upon the notion that the manner of a judgment’s enforcement does not travel with the 

judgment, the court held, “obtaining a birth certificate falls in the heartland of enforcement, and 

therefore outside the Full Faith and Credit obligation of recognition.” (Adar v. Smith (5th Cir. 

2011) 639 F.3d 146,160.) It should be noted that the Supreme Court appears to endorse this view 

at it denied certiorari in the Adar case. 

Thus, when looking at the case law as a whole, legal scholars are beginning to argue that the Full 

Faith and Credit Clause applies differently to each aspect of the Clause. The jurisprudence would 

seem to indicate that public acts are subject to the public policy exemption, permitting states to 

generally apply local laws to cases in their jurisdiction; records are subject to recognition, but not 

clear enforcement; and judicial proceedings generally are required to be enforced. (Redpath, 

Between Judgment and Law: Full Faith and Credit, Public Policy, and State Records (2013) 62 

Emory L.J. 639.) 

Preventing a person from bringing a “fetal heartbeat” cause of action in California courts is 

likely a public act, implicating the public policy exception to the Full Faith and Credit Clause. 
As noted above, this bill seeks to protect California residents from liability under out-of-state 

“fetal heartbeat” laws using a two-pronged approach. The first approach involves prohibiting 

California courts from being utilized as a venue for hearing such cases. In so much as this bill 

seeks to prevent “fetal heartbeat” civil actions from being filed in California courts, should this 

bill become law, it would essentially be a public action expressing California’s public policy that 

the courts of this state should “choose” California law when evaluating such a case. It can be 

argued that by adopting this measure, the Legislature would simply be avoiding the “absurd 

result” of this state’s courts not being able to enforce their own laws as envisioned in Alaska 

Packers Association. 

In opposition to this measure, however, the Pacific Justice Institute argues that this bill reflects 

what it characterizes as a, “policy of hostility toward the public acts of another state,” thus 

negating the public policy exception to the Full Faith and Credit Clause. Indeed, the opposition is 

correct in stating that since the 1950s, the United States Supreme Court has looked negatively at 

state statutes that show hostility to the policy of another state. (Hughes v. Fetter (1951) 341 U.S. 

609.) The opposition goes so far as to argue that California frequently benefits from this rule, 

noting that as recently as 2019, California applied the rule against a Nevada Supreme Court 

ruling. (Franchise Tax Board v. Hyatt (2019) 139 S. Ct. 1485, citing Franchise Tax Board v. 

Hyatt (2016) 578 U.S. 171.) It should be noted, however, that the Nevada law implicated in the 

Hyatt string of litigation differed from this bill in several important ways. First, the Nevada law 

also implicated state sovereign immunity, which implicates additional constitutional issues. 

Additionally, because the Texas statute and its progeny explicitly barred state action, the two 

statutes are not necessarily comparable given that no state entity can be a party to the civil 

actions created by the Texas law. 



AB 1666 

 Page  8 

Secondly, the very case cited by the opposition highlights another difference between this bill 

and the Hyatt cases, and even reaffirms the validity of the public policy exception as it applies to 

instances like this bill. In “Hyatt II” the Supreme Court noted, “when a state ‘seeks to exclude 

from its courts actions arising under a foreign statute’ but permits similar actions under its own 

laws, the state has adopted a policy of hostility to the “public acts” of another state.” (Franchise 

Tax Board v. Hyatt, supra, citing in part Carroll v. Lanza (349 U.S. 408, 413.) The Hyatt series 

of litigation involved questions of which state’s sovereign immunity statute should apply in 

adjudicating the dispute, given that both states had different policies. As has been noted above, 

and will be discussed in additional detail below, the current set of “fetal heartbeat” laws are 

unique. There is no equivalent cause of action permitting an unrelated third party to sue a person 

for receiving, performing, or aiding in an abortion when no actual harm has occurred to either 

that third person, or in California. This is not a matter where one state’s laws treat a similar issue 

with wildly different outcomes such as if, for example, the Texas law permitted punitive 

damages and hypothetical California equivalent did not. Should California ever enact such a 

statute, legal analysis would be different. 

The Supreme Court has held that the Full Faith and Credit Clause does not compel “a state to 

substitute the statutes of another state for its own statutes dealing with a subject matter 

concerning which it is competent to legislate.” (Baker v. General Motors Corp., supra, 522 U.S. 

222, at pp. 232-233.) Thus, this bill is simply an instance where the California Legislature seeks 

to ensure that its California courts can uphold the public policy of this state, affirming the right 

for women to access reproductive healthcare and others to assist them in doing so, and that the 

courts will not be usurped by the whims of another state.  

Preventing the enforcement of out-of-state judgments and the Full Faith and Credit Clause. 
The second aspect of this bill seeks to prevent in this state the enforcement of a judgment that 

stems from a “fetal heartbeat” law in another state. While this provision implicates the public 

policy issues discussed above, it additionally implicates the judicial proceeding and final 

judgment provisions of the Full Faith and Credit Clause. As noted above, court jurisprudence has 

held that states must recognize the final judgment of the courts of other states in nearly all 

circumstances. Legal Scholars, however, have noted that Supreme Court jurisprudence has 

opened up several rare exceptions to the otherwise strict rule adopted in Mills in the 200 years 

since that decision. (Reynolds, The Iron Law of Full Faith and Credit (1994) 746 Univ. of 

Maryland Carey School of Law Faculty Scholarship 412.) 

Due to the unique nature of “fetal heartbeat” laws, several issues related to the Full Faith and 

Credit clause may arise. For example, should a party seek to claim that a Californian who 

donated to a pro-choice organization that subsequently provided funds for women to leave Texas 

to obtain an abortion, jurisdictional issues may arise. Additionally, legal scholars note that in 

instances of a fraudulently obtained judgment, the Full Faith and Credit Clause may not apply. 

(Reynolds, The Iron Law of Full Faith and Credit, supra, at pp. 422-23.) 

While scholars continue to write about other theories related to the Full Faith and Credit Clause, 

the Supreme Court has implicitly noted that certain circumstances may, in fact, render one state’s 

judgment unenforceable in another jurisdiction. (Restat. 2d of Conflict of Laws, Section 100.) 

One particular set of judgments that the Supreme Court appears to contend are not enforceable in 

another jurisdiction are so-called “penal judgments.” In 1892, the Supreme Court was asked to 

evaluate whether a Maryland court’s refusal to uphold a New York judgment was correct when 

the Maryland court found that the New York cause of action was “intended as a punishment for 



AB 1666 

 Page  9 

doing any acts forbidden, and was, therefore…a penalty which could not be enforced.” 

(Huntington v Attrill (1892) 146 U.S. 657.) The Huntington court opted to examine the definition 

of “penal” in the “international sense” and harkened back to Chief Justice Marshall’s maxim, 

“the courts of no country execute the penal laws of another.” (The Antelope 10 Wheat 66, 123.) 

The Huntington court further explained that whether or not a law were considered penal, and 

thus could not be enforced in the court of another jurisdiction, “depends on the question whether 

its purpose is to punish an offense against the public justice of the state, or to afford a private 

remedy to a person injured by the wrongful act.” (Huntington v Attrill, supra, 146 U.S. 657, 673-

674.) Although the Huntington court held that the New York statute in question was not penal, as 

it related to compensating a victim of a fraud, the Supreme Court has continued to examine Full 

Faith and Credit Clause claims using the penal exception standard. (See Milwaukee County v. M. 

E. White Company (1935) 296 U.S. 268.) The Supreme Court also continues to apply the 

Huntington analysis of whether a statute is penal in nature to this day. Thus, such an analysis 

would likely apply to any review of this bill. (See Kokesh v. Securities & Exchange Commission 

(2017) 137 S. Ct. 1635, 1642.) 

Putting aside the jurisdiction and other exceptions to the Full Faith and Credit Clause that are 

also likely to apply to this bill, California can credibly argue that the Texas statute is purely penal 

in nature, and thus cannot be enforced in this state. The Texas law and its progeny do not require 

any actual showing of harm or violation of personal rights on the part of the plaintiff. 

Accordingly, it is unclear what private, personal injury the $10,000 penalty is actually remedying 

or compensating the plaintiff for. Furthermore, as evidenced by the above discussed Mississippi 

abortion ban, abortion laws have traditionally been enforced by criminal prosecutors and state 

regulatory agencies. The enforcement by state actors evidences a historic treatment of abortion as 

an offense against the public justice of the state, thus categorizing abortion restrictions as penal 

statutes. Finally, some of the strongest evidence that the Texas “fetal heartbeat” law is a penal 

statute masquerading as private civil action comes from the very man who drafted the bill. John 

Seago, the legislative director of Texas Right to Life, was a sponsor of the Texas measure. In an 

interview in The Atlantic magazine, Mr. Seago stated the following in response to a question 

about the novel legal approach employed by the bill: 

“There are two main motivations. The first one is lawless district attorneys that the pro-life 

movement has dealt with for years. In October, district attorneys from around the country 

publicly signed a letter saying they will not enforce pro-life laws. They said that even if Roe 

v. Wade is overturned, they are not going to use resources holding the abortion industry to 

account. That shows that the best way to get a pro-life policy into effect is not by imposing 

criminal penalties, but civil liability.” (Green, What Texas Abortion Foes Want Next, Sept. 

2021) The Atlantic, available at: https://www.theatlantic.com/politics/archive/2021/09/texas-

abortion-ban-supreme-court/619953/.)  

Mr. Seago’s own acknowledgement that district attorneys, and other state actors, are the 

traditional enforcers of abortion laws highlights the penal nature of abortion statutes, and that the 

Texas statute is designed to enact a punishment, but avoid state enforcement that he perceives as 

too weak. Furthermore, by highlighting the perceived weakness of state officials, Mr. Seago 

suggests the Texas law deputizing private persons to enforce the public justice will result in 

greater enforcement actions against abortion providers, even if those private persons have no 

cognizable personal injury or suffer no violation of personal rights. Following from Mr. Seago’s 

logic, should California be required to enforce judgments from actions resulting from the Texas 

law, California would be forced to enforce Texas state statutes that Texas’s own state attorneys 
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refuse (or are apparently too weak) to enforce, thus resulting in an outcome perhaps more absurd 

than the one the Supreme Court sought to avoid in Alaska Packers Association. 

Proposed technical amendment. As currently in print this bill applies to “persons” who are sued 

under out-of-state “fetal heartbeat” laws. While the United States Supreme Court has applied a 

very broad definition to the term “person” (see, e.g. Citizens United v. Federal Election 

Commission (2010) 558 U.S. 310), the author notes that some loosely configured organizations 

may still be exposed to liability if they are not formally organized. Seeking to broaden the 

protections of the bill, the author proposes to add the term “entity” to the bill so that subdivision 

(a) of Health and Safety Code Section 123469 would read, in part: 

(a) A law of another state that authorizes a person to bring a civil action against a person or 

entity that who does any of the following is contrary to the public policy of this state: 

Additional amendments add several co-authors to the bill. 

ARGUMENTS IN SUPPORT: This measure is supported by a coalition of medical 

professionals, pro-choice organizations, and a municipality. Representative of the coalition 

NARAL Pro-Choice California writes: 

In the event Roe is overturned, at least 26 states are poised to criminalize abortion 

immediately, with millions of pregnant people’s lives at stake. This risk is particularly 

high for women who lack the resources to travel out of their home states to access care. 

They would need to uproot their lives to obtain the most basic healthcare. With new laws 

in states across the nation penalizing access to abortion, anyone aiding or assisting 

someone in obtaining an abortion could face devastating consequences. With more and 

more patients relying on California providers for telehealth-based reproductive care, 

California has the opportunity and obligation to protect providers and protect the rights of 

their patients. 

AB 1666 protects all those who could be sued as defendants in actions involving 

reproductive rights by prohibiting seizure of their financial assets here in California. Put 

more plainly, if a judgment or penalty goes through a California court, a patient or 

provider’s assets here in California would be shielded from seizure. The right to an 

abortion is enshrined in the California constitution. This bill would declare it to be 

against the public policy of the state of California to infringe upon an individual’s 

reproductive health choices. It would change the law so that the state would not vest full 

faith and credit in any laws by other states that prohibit reproductive choice. AB 1666 

therefore makes it possible for California courts to uphold reproductive rights and protect 

providers. 

ARGUMENTS IN OPPOSITION: This bill is opposed by two groups who argue against a 

woman’s right to reproductive freedom. Representative of these organizations’ sentiments, the 

Pacific Justice Institute writes: 

AB 1666, with its unabashed contempt for states that are more protective of unborn life, is 

irreconcilable with this basic test. Even if it somehow survived a court challenge, it is not 

difficult to forecast the unintended effects this legislation could produce. To begin with, 

proponents assume that medical providers can offer telehealth to patients across state lines, 

with no concern for those states’ licensing or professional regulation. As other states follow 
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California’s lead, we should fully expect they will offer havens to physicians who want to 

flee California’s exorbitant taxes and excessive regulation, with the promise that they can 

still offer telehealth services to Californians, free of our regulations and liability. With high-

income earners and businesses already fleeing California for states like Texas, Florida, and 

Arizona, to name just a few, it is hard to see how this could end well for anyone other than 

abortion providers. 

REGISTERED SUPPORT / OPPOSITION: 

Support 

American Congress of Obstetricians & Gynecologists - District Ix 

City of Oakland 

NARAL Pro-choice California 

Oakland Privacy 

Planned Parenthood Affiliates of California 

Santa Barbara Women's Political Committee 

Opposition 

Pacific Justice Institute 

Right to Life League of Southern California 

Analysis Prepared by: Nicholas Liedtke / JUD. / (916) 319-2334 


