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Reginald Byron Jones-Sawyer, Sr., Chair 

 

AB 1637 (Cooper) – As Introduced  January 12, 2022 

 

As Proposed to be Amended in Committee 

 

SUMMARY:  Specifies that fraud offenses relating to COVID-19 pandemic-related insurance 

programs administered by the California Employment Development Department (EDD) are 

criminal profiteering activity for which a prosecutor can seek asset forfeiture pursuant to the 

California Control Profits of Organized Crime Act. 

 

EXISTING LAW:   

 

1) Establishes the California Control of Profits of Organized Crime Act. (Pen. Code, § 186.)  

 

2) Finds and declares that an effective means of punishing and deterring criminal activities of 

organized crime is through the forfeiture of profits acquired and accumulated as a result of 

such criminal activities, and states the intent of the Legislature that the California Control of 

Profits of Organized Crime Act be used by prosecutors to punish and deter only such 

activities. (Pen. Code, § 186.1.) 

 

3) Defines “Criminal profiteering activity” as an act committed or attempted, or a threat, made 

for financial gain or advantage, which may be charged as a specified crime, including, among 

other offenses, “offenses relating to insurance fraud.” (Pen. Code, § 186.2, subd. (a).) 

 

4) Defines “Pattern of criminal profiteering activity” as engaging in at least two incidents of 

criminal profiteering, that: 

 

a) Have the same or a similar purpose, result, principals, victims, or methods of 

commission, or are otherwise interrelated by distinguishing characteristics; 

 

b) Are not isolated events; and,  

 

c) Were committed as a criminal activity of organized crime. (Pen. Code, § 186.2, subd. 

(b)(1)(A).) 

 

5) Defines “Organized crime” as:  

 

a) A crime that is of a conspiratorial nature and that is either of an organized nature and 

seeks to supply illegal goods or services, as specified;  

 

b) A crime that, through planning and coordination of individual efforts, seeks to conduct 

specified illegal activities including among others, insurance fraud, embezzlement, and 
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forgery;  

 

c) A crime committed by a criminal street gang;  

 

d) False or fraudulent activities, schemes, or artifices relating to health care programs, as 

specified; or,  

 

e) Theft of personal identifying information. (Pen. Code, § 186.2, subd. (d).) 

 

6) Provides that in any case in which a person is alleged to have been engaged in a pattern of 

criminal profiteering activity, upon a conviction of the underlying offense the following 

assets shall be subject to forfeiture: 

 

a) Any property interest whether tangible or intangible, acquired through a pattern of 

criminal profiteering activity; and, 

 

b) All proceeds of a pattern of criminal profiteering activity, including all things of value 

that may have been received in exchange for the proceeds immediately derived from the 

pattern of criminal profiteering activity. (Pen. Code, § 186.3.) 

 

7) Provides that acts that would constitute a “pattern of criminal profiteering activity” may not 

be used by a prosecuting agency to seek the forfeiture of property and proceeds unless the 

prior act occurred within 10 years, excluding any period of imprisonment, of the commission 

of the underlying offense. (Pen. Code, § 186.2, subd. (b)(2).) 

 

8) States that a prior act may not be used by a prosecuting agency to seek the forfeiture of 

property and proceeds if the act resulted in an acquittal. (Pen. Code, § 186.2, subd. (b)(2).) 

 

9) Establishes the procedures for forfeiture proceedings and requires a forfeiture hearing to be 

set in the superior court in which the underlying criminal offense will be tried. (Pen. Code, 

§§ 186.4, 186.5.) 

 

10) Provides that a violation of the Unemployment Insurance Code (UIC), except as specified, is 

punishable by imprisonment in the county jail not to exceed one year, or in the state prison, 

or by a fine of not more than $20,000, or by both.  (Unemp. Ins. Code, § 2122.)  

 

11) Provides that any fine imposed by the court for violations of the UIC shall be paid to the 

office of the prosecutor bringing the complaint, but if the case was referred to the prosecutor 

by the EDD, or some other governmental unit, one-half of the criminal fine shall be paid to 

that governmental unit. (Unemp. Ins. Code, § 2122.5.) 

 

FISCAL EFFECT:  Unknown 

 

COMMENTS:   

 

1) Author's Statement:  According to the author, “Dubbed by prosecutors and media outlets as 

the biggest criminal fraud in United States history, the California Employment Development 

Department (EDD) estimates that it paid $20 billion in fraudulent COVID-19 related 

Unemployment Insurance (UI) claims. For context, $20 billion is enough to pay the yearly 
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salary of more than 333,300 California schoolteachers (at an annual salary of $60,000). $20 

billion is also enough to shelter the estimated 160,000 homeless individuals in California in a 

hotel room for more than three years. 

 

“An EDD task force formed by district attorneys across the state uncovered that incarcerated 

individuals in nearly every prison and jail in California were collecting unemployment 

benefits including at least 133 death row inmates.  Fraudsters submitted UI claims for 

convicted killers Scott Peterson and Cary Stayner and in one case ‘Minnie Mouse’.  In 

Fresno, a girl celebrating her first birthday was collecting $167 a week in UI benefits after a 

claim was filed on her behalf stating that she was an unemployed actor. 

 

“The statewide EDD task force continues to investigate, root out and prosecute fraud in 

California’s unemployment system and needs every tool available to help recover the 

estimated $20 billion in fraudulently obtained taxpayer dollars.  AB 1637 provides 

investigators an important tool to recover cash and goods obtained through UI fraud and 

return as much of the $20 billion back to the state.” 

 

2) California Control of Profits of Organized Crime Act: The California Control of Profits 

of Organized Crime Act sets forth the asset forfeiture procedure for property and proceeds 

acquired through a pattern of criminal profiteering activity. (Pen. Code, § 186, et seq.) Under 

the Act, the prosecuting agency can seek forfeiture of any property interest whether tangible 

(such as buildings, real property, and vehicles) or intangible (such as life insurance policies 

and shares of a company) acquired directly or indirectly through a pattern of criminal 

profiteering activity and all of the proceeds of a pattern of criminal profiteering activity, 

including all things of value that may have been received in exchange for the proceeds 

immediately derived from the pattern of criminal profiteering activity. (Pen. Code, § 186.3, 

subds. (b) & (c).) For example, items purchased using money obtained by insurance fraud 

would be eligible for forfeiture. Typically, the forfeited assets are distributed to the State’s 

General Fund, and/or the local governmental entity, whichever prosecutes, with no direction 

for use. (Pen. Code, §§ 186.8, subd. (c); 186.7, subd. (a).) 

 

In any case in which a person is alleged to have been engaged in a pattern of criminal 

profiteering activity, assets are subject to forfeiture upon a conviction of more than thirty 

offenses. (Pen. Code, § 186.2, subd. (a)(1) - (34).)  

 

Criminal profiteering asset forfeiture requires a court hearing to be held in conjunction with 

the trial of the underlying criminal offense. (Pen. Code, §§ 186.4, subd. (a); 186.5, subd. 

(c)(1).) Often, the same jury who heard the criminal charges also determines whether the 

defendant’s assets were the ill-gotten gains of criminal profiteering. (Ibid.) The prosecutor 

bears the burden to demonstrate, beyond a reasonable doubt that (1) the defendant was 

engaged in a pattern of criminal profiteering activity and (2) that the property to be forfeited 

was acquired through a pattern of criminal profiteering activity. 

 

A “pattern of criminal profiteering activity” means that the defendant engaged in at least two 

incidents of criminal profiteering (i.e., an above-listed offense), that have the same or a 

similar purpose, result, principals, victims, or methods of commission, or are otherwise 

interrelated by distinguishing characteristics; are not isolated events; and were committed as 

a criminal activity of organized crime. “Organized crime” includes insurance fraud, grand 



AB 1637 

 Page  4 

theft, forgery and money laundering. (Pen. Code, § 186.2 subd. (d).)   

 

The Act includes several unemployment insurance fraud acts that come within the definition 

of “criminal profiteering”, including embezzlement (Pen. Code, § 503), forgery (Pen. Code, § 

470), presentation of a false claim, (Pen. Code, § 550). (Pen. Code, § 186.2, subd. (a).)  

 

The Act also lists specified insurance fraud offenses such as failing to make unemployment 

insurance contributions, failing to withhold worker deductions, and supplying false or 

fraudulent information, that come within the definition of “criminal profiteering” under the 

California Control of Profits of Organized Crime Act. (Unemp. Ins. Code, §§ 2106, 2108, 

2109, 2110, 2110.3, 2110.5, 2110.7 & 2117). (Pen. Code, § 186.2, subd. (a).)  

 

This bill would clarify that the insurance fraud offenses listed in the Act include fraud 

relating to COVID-19 pandemic-related insurance programs administered by the California 

Employment Development Department.  

 

3) COVID-19 Pandemic-Related Insurance Fraud: According to a report by the Legislative 

Analyst’s Office (LAO), “The pandemic pushed unemployment in California to record highs. 

Under normal conditions, about 40,000 California workers file for UI each week. During the 

first two months of the pandemic, an average of 500,000 workers were filing each week. This 

amount was five times greater than the peak seen during the Great Recession and 15 to 25 

times greater than typical workload at EDD.  In response to the pandemic, the federal 

government expanded the UI program to include self-employed workers—under the 

Pandemic Unemployment Assistance (PUA) program—and provided an additional $600 per 

week on top of all UI payments. Under the PUA program, self-employed workers could 

receive payments retroactively—so-called “backdating”—to the beginning of the pandemic, 

even if they applied for PUA benefits later. Although these temporary programs were 100 

percent federally funded, the state was responsible for their implementation. These efforts 

added to the already high workload at EDD. At the same time that the backlog of delayed UI 

claims was increasing, fraudulent activity in the new federal benefit program for 

self-employed workers spiked.” (Assessing Proposals to Address Unemployment Insurance 

Fraud, LAO (Feb. 15, 2022). Available at: https://lao.ca.gov/Publications/Report/4542 [as of 

March 6, 2022].) There was a “sudden and unexpected increase in claims for the PUA 

program during the early summer of 2020” but “claims for regular state UI benefits, did not 

show this same spike.” (Ibid.) Of California’s confirmed fraudulent payments, 95% are 

associated with the federal PUA program, which the U.S. Department of Labor has suggested 

is particularly susceptible to fraud. (California Unemployment Fraud by the Numbers, EDD, 

(Jan. 16, 2021). Available at: https://www.edd.ca.gov/Unemployment/pdf/fraud-info-

sheet.pdf [as of March 6, 2022.]) The remaining 5% is associated with California’s 

unemployment insurance program. (Ibid.)  

 

The federal PUA “was the target of fraud for several reasons. First, the federal program 

presented a larger financial incentive to commit fraud. Specifically, federal law allowed 

self-employed workers to backdate new PUA claims to when they lost work, meaning a first 

fraudulent check could total several thousand dollars. Second, whereas EDD typically 

verifies claims against employer payroll records, it could not do so for self-employed 

workers. Third, former employers typically provide a check on the validity of workers’ 

claims, but this extra level of review did not apply to self-employed workers.” (Assessing 

Proposals to Address Unemployment Insurance Fraud, LAO (Feb. 15, 2022). Available at: 

https://lao.ca.gov/Publications/Report/4542
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https://lao.ca.gov/Publications/Report/4542 [as of March 6, 2022]].) 

 

According to EDD, PUA in particular was designed without the same safeguards as 

California’s standard unemployment program and opened the system to fraud at record 

levels. The federal guidance for the PUA program provided insufficient support to states 

grappling with an unprecedented volume of claims. (Responses, EDD, (Jan. 11, 2021). 

Available at: https://www.auditor.ca.gov/reports/2020-128and628.1/responses.html [as of 

March 7, 2022.) The COVID-19 pandemic increased EDD’s unemployment insurance 

workload and changes to federal unemployment insurance benefit programs relaxed the 

eligibility criteria for receiving those benefits, both of which created a greater risk of fraud. 

(Statement of Office of Inspector General, U.S. Department of Labor, (June 1, 2020). 

Available at: https://www.oig.dol.gov/public/testimony/20200601.pdf [as of March 6, 

2022].)  

 

In January 2021, the California State Auditor released two audit reports about EDD’s 

management of federal funds related to the COVID-19 pandemic, “EDD’s Poor Planning 

and Ineffective Management Left It Unprepared to Assist Californians Unemployed by 

COVID-19 Shutdowns” and “Significant Weaknesses in EDD’s Approach to Fraud 

Prevention Have Led to Billions of Dollars in Improper Benefit Payments.” The Auditor’s 

recommendations were codified by AB 56 (Salas), Chapter 510, Statutes of 2021. The audits 

draw the following conclusions:  

 

 EDD responded to the COVID-19 pandemic claim surge by suspending its 

determinations of eligibility for most claimants, thereby compromising the 

integrity of the unemployment insurance program. (Public Letter, State Auditor 

(Jan. 26, 2021). Available at: https://www.auditor.ca.gov/reports/2020-

128and628.1/index.html  [as of March 6, 2021].) These actions also removed a 

barrier to fraud, and claimants who applied in good faith may have to repay the 

benefits they received if EDD finds them retroactively ineligible for some or all of 

those benefits. (Summary, State Auditor. Available at: 

https://www.auditor.ca.gov/reports/2020-128and628.1/summary.html [as of 

March 6, 2022].)  

 

 EDD was particularly vulnerable to fraud associated with incarcerated individuals 

because “it lacked a system to crossmatch all incoming claims against 

incarceration data.” (Employment Development Department: Significant 

Weaknesses in EDD’s Approach to Fraud Prevention Have Led to Billions of 

Dollars in Improper Benefit Payments, Report 2020-628.2, State Auditor, at p. 27. 

Available at: https://www.auditor.ca.gov/pdfs/reports/2020-628.2.pdf [as of 

March 7, 2022].) This occurred because there was no data sharing agreement in 

place between CDCR and EDD until December 2020 when the Attorney General 

authorized CDCR to share inmate information with EDD. (Id. at p. 29.) This has 

been addressed by the Legislature, through AB 110 (Petrie-Norris), Chapter 511, 

Statutes of 2021, which requires CDCR to share specified information regarding 

current inmates to EDD in order to prevent payment on fraudulent claims for 

unemployment benefits and would requires EDD to cross match that information 

before any payment of unemployment compensation benefits is provided. AB 110 

did not extend the same requirement to county jails.  

 

https://lao.ca.gov/Publications/Report/4542
https://www.auditor.ca.gov/reports/2020-128and628.1/responses.html
https://www.oig.dol.gov/public/testimony/20200601.pdf
https://www.auditor.ca.gov/reports/2020-128and628.1/index.html
https://www.auditor.ca.gov/reports/2020-128and628.1/index.html
https://www.auditor.ca.gov/reports/2020-128and628.1/summary.html
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 EDD did not take substantive action to bolster its fraud detection efforts for its 

unemployment insurance program until months into the pandemic, resulting in 

payments of about $10.4 billion for claims that it has since determined may be 

fraudulent because it cannot verify the claimants’ identities. (Letter, State 

Auditor, (Jan. 28, 2021). Available at: http://auditor.ca.gov/reports/2020-

628.2/index.html [as of March 6, 2022].) According to the EDD, the State has 

implemented new identity verification software, ID.me that, along with other 

preventative measures, has stopped an estimated $120 billion in fraud attempts. 

From October 1 to December 30, 2020, ID.me stopped over 357,000 fraudulent 

attempts to file a claim. This represents 30 percent of all claimants who have filed 

using ID.me. (Responses, EDD, (Jan. 11, 2021). Available at: 

https://www.auditor.ca.gov/reports/2020-128and628.1/responses.html [as of 

March 7, 2022].) 

 

1) Argument in Support:  According to the California District Attorneys Association, “The 

California Control of Profits of Organized Crime Act, Penal Code section 186 et seq., 

provides for the forfeiture of property and proceeds acquired through a pattern of criminal 

profiteering activity. Criminal profiteering is defined as certain acts made for financial gain 

that may be charged as specified crimes, including, among others, offenses relating to 

insurance fraud. Your bill would include COVID-19 pandemic-related insurance fraud within 

the specified offenses. This type of fraud has been prevalent and very costly throughout the 

state. It is good public policy to expand the scope of the criminal profiteering law to provide 

law enforcement with an additional tool to help address these offenses.” 

 

2) Argument in Opposition:  According to the California Public Defenders Association, 

“Penal Code section 186.2 includes “insurance fraud” among the list of crimes for which a 

prosecuting agency can seek to forfeit assets obtained through the fraudulent activity. (Pen. 

Code, § 186 et seq.) AB 1637 seeks to amend section 186.2 to specifically list COVID-

related insurance fraud among the crimes for which a prosecuting agency can seek asset 

forfeiture.  

 

“While harming innocent individuals suffering from COVID, AB 1637 would be duplicative 

of existing law and would be ineffectual in prosecuting federal crimes due to lack of 

jurisdiction. 

 

“AB 1637 would have a chilling effect on those infected individuals who most need 

assistance, such as impoverished or low-income folks trying to bridge the gap while they 

recover from this serious illness. (E.g., Bedayn, EDD wants its jobless money back. But some 

people can’t pay, CalMatters < https://calmatters.org/california-divide/2022/01/edd-

california-unemployment-fraud/> [as of March 21, 2022].) Family members with long 

COVID are known to be overwhelmed and struggling and rely on insurance coverage to 

provide a safety net. AB 1637 might additionally burden these infected individuals to prove 

their illness beyond their physicians having already provided a diagnosis and further burden 

overwhelmed physicians with additional paperwork.  

 

“Penal Code section 186.2 already includes insurance fraud. Thus, insurance fraud, whether 

related to COVID or otherwise, is already illegal and subject to asset forfeiture. AB 1637 

does not explain why section 186.2 needs to particularly specify COVID (where no other 

http://auditor.ca.gov/reports/2020-628.2/index.html
http://auditor.ca.gov/reports/2020-628.2/index.html
https://www.auditor.ca.gov/reports/2020-128and628.1/responses.html
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illnesses are already specified). Neither does the bill provide any data about the prevalence of 

COVID-related insurance fraud. 

 

“Further, the federal government can and is prosecuting COVID-related insurance fraud: The 

U.S. Department of Justice has already indicted several individuals in connection with such 

fraud. (See press release here: Superseding Indictment Adds Defendants to $25 Million, 

Prison-Based Unemployment Insurance Fraud Scheme | USAO-EDCA | Department of 

Justice.) President Biden also recently announced that he would appoint a special prosecutor 

for pandemic fraud. (Joe Biden’s plan to help investigate California unemployment scams | 

The Sacramento Bee (sacbee.com).)  Moreover, California has no jurisdiction over 

multinational gangs or crime syndicates.” 

 

3) Prior Legislation:   

 

a) AB 56 (Salas), Chapter 510, Statutes of 2021, comprehensively regulates EDD by, 

among other things, codifying various recommendations from State Auditor relating to 

unemployment insurance fraud. 

 

b) AB 110 (Petrie-Norris), Chapter 511, Statutes of 2021, requires the CDCR to share 

specified information regarding current inmates to EDD in order to prevent payment on 

fraudulent claims for unemployment benefits. 

 

c) SB 420 (Umberg), of the 2021-2022 Legislative Session, would have required the 

Attorney General to coordinate with local district attorneys and, when available and 

necessary, with the United States Attorney’s Office to pursue available methods to 

recover improper benefit payments made from EDD. SB 420 was held under submission 

in Assembly Appropriations Committee.  

 

d) SB 232 (Nielsen), of the 2021-2022 Legislative Session, would have codified 

recommendations from the State Auditor’s report related to unemployment insurance 

fraud. SB 232 was held under submission in Assembly Appropriations Committee. 

 

e) AB 1294 (Salas), Chapter 268, Statutes of 2019, added specified gambling offenses 

within the definition of gambling to the list of crimes for which criminal asset forfeiture 

is authorized pursuant to the California Control Profits of Organized Crime Act.  

 

f) AB 1899 (Muratsuchi), of the 2017-2018 Legislative Session, would have added the theft 

of personal property not exceeding $950 in value from the immediate area of the entry to 

a residence, as specified, to the list of crimes for which criminal asset forfeiture is 

authorized pursuant to the California Control Profits of Organized Crime Act. AB 1899 

failed passage in this Committee.   

 

g) AB 160 (Dababneh), Chapter 427, Statutes of 2015, added unemployment insurance 

fraud to the list of crimes for which criminal asset forfeiture is authorized pursuant to the 

California Control Profits of Organized Crime Act. 
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REGISTERED SUPPORT / OPPOSITION: 

Support 

California District Attorneys Association 

California State Sheriffs' Association 

Oppose 

California Public Defenders Association 

Analysis Prepared by: Liah Burnley / PUB. S. / (916) 319-3744 


