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SENATE BUS., PROF. & ECON. DEV. COMMITTEE:  8-3, 6/30/21 

AYES:  Roth, Archuleta, Becker, Dodd, Eggman, Leyva, Newman, Pan 

NOES:  Bates, Jones, Ochoa Bogh 

NO VOTE RECORDED:  Melendez, Hurtado, Min 
 

SENATE JUDICIARY COMMITTEE:  9-2, 7/13/21 

AYES:  Umberg, Caballero, Durazo, Gonzalez, Hertzberg, Laird, Skinner, Stern, 

Wieckowski 

NOES:  Borgeas, Jones 
 

SENATE APPROPRIATIONS COMMITTEE:  5-2, 8/26/21 

AYES:  Portantino, Bradford, Kamlager, Laird, McGuire 

NOES: Bates, Jones 
 

ASSEMBLY FLOOR:  51-18, 6/1/21 - See last page for vote 
  

SUBJECT: Gender neutral retail departments 

SOURCE: The Phluid Project 

DIGEST: This bill requires a retail department store with 500 or more employees 

that sells childcare items or toys to maintain a gender neutral section or area, and 

subjects a retail department store that fails to comply with this section to a civil 

penalty, as specified, beginning on January 1, 2024. 

ANALYSIS:   

Existing law: 

 

1) Entitles all Californians to the full and equal accommodations, advantages, 

facilities, privileges, or services in all business establishments, thus prohibiting 
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discrimination on any arbitrary basis, including but not limited to sex, race, 

color, religion, ancestry, national origin, disability, medical condition, genetic 

information, marital status, sexual orientation, citizenship, primary language, or 

immigration status. (Civil Code (Civ. Code) § 51.) 

2) Provides that any person who denies, aids or incites a denial, or makes any 

discrimination or distinction contrary to the Unruh Civil Rights Act or to the 

Gender Tax Repeal Act, is liable for each and every offense for the actual 

damages and any amount that may be determined by a jury, or a court sitting 

without a jury, up to a maximum of three times the amount of actual damage, 

but in no case less than $4,000, and any attorney’s fees that may be determined 

by the court. (Civ. Code § 52(a).) 

3) Establishes it is unlawful for a person, at the time of sale of commodity, to do 

any of the following: 

 

a) Charge an amount greater than the price, or to compute an amount greater 

than a true extension of a price per unit, that is then advertised, posted, 

marked, displayed, or quoted for that commodity. 

 

b) Charge an amount greater than the lowest price posted on the commodity 

itself or on a shelf tag that corresponds to the commodity, notwithstanding 

any limitation of the time period for which the posted price is in effect. 

(Business and Professions Code (BPC) § 12024.2) 

4) Prohibits a person, firm, corporation, or association from advertising, soliciting, 

or representing by any means, a product for sale or purchase if it is intended to 

entice a consumer into a transaction different from that originally represented. 

(BPC § 12024.6) 

This bill requires a retail department store with 500 or more employees that sells 

childcare items or toys to maintain a gender neutral section or area, and subjects a 

retail department store that fails to comply with this section to a civil penalty, as 

specified, beginning on January 1, 2024. 

Background 

The Unruh Civil Rights Act (the Act) specifies that all persons within the 

jurisdiction of the state are free and equal, and no matter their sex, race, color, 

religion, ancestry, national origin, disability, medical condition, genetic 

information, marital status, sexual orientation, citizenship, primary language, or 

immigration status, are entitled to the full and equal accommodations, advantages, 
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facilities, privileges, or services in all business establishments of every kind, 

including housing and public accommodations. The Assembly Judiciary 

Committee describes how the California Supreme Court took a broad interpretative 

approach to the Act: 

The California Supreme Court noted in Koire v. Metro Car Wash that the 

Unruh Act is “clear and unambiguous,” and that it prohibits a business 

establishment from denying a person “full and equal accommodations, 

advantages, facilities, privileges, or services” on the basis of sex. (Koire v. 

Metro Car Wash (1985) 40 Cal. 3d 24, 28.) The Court took a broad approach to 

its interpretation of the statute, ultimately saying that the Act not only 

guarantees access but, once there, “full and equal advantages, facilities, 

privileges, or services.” (Id. at 30.) The Legislature's choice of words, the Court 

reasoned, shows concern “not only with access to business establishments, but 

also with equal treatment of patrons in all aspects of the business.” (Id. at 29.) 

The Court added that price discrimination based on sex not only harmed the 

male plaintiff, it was “generally detrimental to both men and women because it 

reinforces harmful stereotypes.” (Id. at 34.) 

However, the Unruh Act does not prohibit a department store from offering or 

displaying children’s goods in sections of the store in a manner that indicates 

they are intended for just one gender. Nor does it explicitly prohibit charging 

different prices for products that are substantially the same but marketed 

towards customers of different genders. (See Analysis of AB 1287 (Bauer-

Kahan, 2021) by this Committee, April 20, 2021.) The Unruh Act would, 

however, prohibit a retailer from charging different prices to customers for the 

same product based upon the gender or gender identity of the customer. (See 

Koire v. Metro Car Wash, supra.) 

This bill requires a retail department store with 500 or more employees that sells 

childcare items or toys to maintain a gender-neutral section or area, labeled at the 

discretion of the retailer, where a reasonable selection of items will be displayed 

regardless of whether they are traditionally marked for either girls or boys. 

FISCAL EFFECT: Appropriation: No Fiscal Com.: Yes Local: No 

According to the Senate Appropriations Committee, the Department of Justice 

(DOJ) estimates costs of $340,000 in Fiscal Year 2023-24, and $588,000 ongoing 

to address an increase in workload to the DOJ’s Civil Rights Enforcement Section 

(General Fund). 
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SUPPORT: (Verified 8/27/21) 

The Phluid Project (source) 

Consumer Federation of California 

Equality California 

OPPOSITION: (Verified 8/27/21) 

California Family Council 

Capitol Resource Institute 

Eagle Forum of California 

Pacific Justice Institute 

Siskiyou Conservative Republicans 

Southwest California Legislative Council 

ARGUMENTS IN SUPPORT:  The Consumer Federation of California writes in 

support, “The Consumer Federation of California believes strongly in policies that 

empower consumers and foster informed consumer choice. This bill will allow 

consumers to easily identify similar children’s items which will be displayed closer 

to one another in one, undivided area of the retail sales floor. Keeping similar 

items that are traditionally marketed either for girls or for boys separated makes it 

more difficult for the consumer to compare the products and incorrectly implies 

that their use by one gender is inappropriate.  

“Separating products by gender also helps to disguise the unfortunate fact that 

female products are often priced higher than male products. California did take on 

this kind of price discrimination through the 1995 Gender Tax Repeal Act, which 

prohibited businesses from charging women higher prices than men for similar 

services. While this act was a big step towards economic equality, it did not 

address price discrimination when it comes to goods. AB 1084 will help people 

more easily identify gender price discrimination among children’s products, 

shining a light on this unpalatable business practice.” 

Equality California writes in support, “The California Legislature has an important 

legacy of leading the nation in breaking down barriers people experience when 

trying to live authentically, regardless of sexual orientation, gender identity, or 

gender expression. AB 1084 is in line with previous bills in this vein, such as AB 

179 (Atkins 2017), which made California the first state in the nation to create a 

nonbinary gender marker on state-issued identity documents, thereby reducing 

emotional distress for nonbinary, transgender, and intersex Californians and 

reducing discrimination they face because of their gender identity and expression.  
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“Implying or stating that certain children’s products are only appropriate for 

certain genders stifles the ability of California’s youth to grow as their authentic 

selves, reinforces harmful gender stereotypes in the minds of people of all ages, 

and has measurable mental health implications. A 2021 national survey confirmed 

that LGBTQ+ youth attempt suicide less often when they have access to inclusive 

spaces that affirm who they are.”  

The Phluid Project writes in support and sponsorship, “The Phluid Project supports 

policies that empower consumers while creating safe and affirming spaces. This 

bill will allow consumers, both parents and children more freedom of self-

expression. Keeping similar items that are traditionally marketed either for girls or 

for boys separated makes it more difficult for the consumer to compare the 

products and incorrectly implies that their use by one gender is inappropriate. This 

limitation has the potential to cause emotional anxiety and gender dysphoria.  

“California, leading this issue, will have a profound impact on individuals and 

society as a whole that is rooted in gender stereotypes, limiting growth and 

potential. AB 1084 will not only help create a more inclusive space for non-binary 

and transgender youth but will have a profound impact on gender stereotypes.” 

ARGUMENTS IN OPPOSITION:  The Capitol Resource Institute writes in 

opposition and notes, “…it is not the business of the government to instruct retail 

stores how they should display and market their merchandise. Retail stores are very 

attuned to the supply and demand of their merchandise, and they are very aware of 

the clientele they serve. We do not believe it is the role of the California 

Legislature to overstep the natural process of the free market.  The government 

should not tell stores how they should be displaying their merchandise. Large retail 

stores cater to the needs and desires of their customers by carrying merchandise 

they think the customers will purchase. If a community does not like the 

merchandise or the marketing strategies or the display of merchandise, they can 

choose to stop shopping at that establishment. If a large enough group of people 

follow suit, the retailer will adjust their strategies to try to attract the customers 

they desperately need to stay in business. Businesses should be able to choose how 

they market and display their merchandise, and if that particular way brings failure, 

they will either change their methods or risk losing their business. This is the 

natural process of the free market system.”  

California Family Council writes in opposition, “A bill like this opens the door to a 

never-ending number of complaints from activist groups who don’t like the way 

stores are marketing their products to one sex or another. Retail stores have a right 

to be left alone to decide how to best market their products to their customers 
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based on what market research tells them consumers want. It will not be perfect. 

They will get it wrong sometimes. But when they get it wrong, that product will 

not sell. The market will do a better job of meeting public needs than your law 

will.” 

Eagle Forum of California writes in opposition: “It is not the business of the state 

to parent their constituent’s children nor to dictate to businesses how to organize or 

display their merchandise. The proponents of this bill have not supplied any 

documentation for their assertions that retail stores are displaying their mechanize 

in such a way to demean or disrespect individual’s gender references. Persons can 

still express themselves and feel good about who there are without dictating to the 

rest of society and the retail business on how to display their merchandise. They 

can shop all department for toys or clothing. Stores do not monitor or restrict 

shoppers as to which department they shop in; this is called personal freedom and 

the free market.”  

Pacific Justice Institute writes in opposition: “The author appears to have belatedly 

recognized that the legislation as introduced was facially unconstitutional with its 

signage mandates. But the legislation as amended fares little better, since it 

remains abundantly clear that the author’s intent is to impose a de-gendered 

ideology and viewpoint on retailers. This approach is both paternalistic and also 

communicates to Californians a disconnect with the real-world challenges of 

parenting in an increasingly dangerous and less free society….” 

The Siskiyou Conservative Republicans write in opposition: “What’s 

next…putting women’s plus size clothing in with women’s petites so as not to give 

the appearance of “fat shaming”!  This is social engineering by our representatives 

and a poor use of government resources in a time when we have so many more real 

and urgent problems in CA. such as child trafficking and sexual molestation.”  

The Southwest California Legislative Council writes in opposition: “While we 

agree with the author that children should not be stigmatized if ‘a little girl wants 

to be a scientist or engineer, or a little boy wants to be artistic and creative’, the 

layout of a retail store has very little impact on what the author portrays as 

‘cyberbullying’. Further, as the author points out, many large retailers are already 

maintaining undivided areas including Target, Old Navy and others. In fact it 

would be more difficult to find a large retailer today that segregates toys by gender. 

Games, footballs, model cars, dolls, bicycles, and more are customarily marketed 

in the ‘toy aisle’, and not separated by ‘girl’s toys’ or ‘boy’s toys’. Similarly, 

children clothing is customarily marketed in a single area even though often 

separated into aisles for girls and boys just as men’s and women’s clothing is 
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separated for ease of access. Yet if a woman wants to buy a men’s shirt, it is as 

easily accessible as a man wanting to buy Superman pajamas for his little girl. It’s 

not hard to find and there is no stigma attached.” 

 

ASSEMBLY FLOOR:  51-18, 6/1/21 

AYES:  Aguiar-Curry, Arambula, Bauer-Kahan, Bennett, Berman, Bloom, Boerner 

Horvath, Bryan, Burke, Calderon, Carrillo, Cervantes, Chau, Chiu, Cooper, 

Frazier, Friedman, Gabriel, Cristina Garcia, Eduardo Garcia, Gipson, Lorena 

Gonzalez, Holden, Irwin, Jones-Sawyer, Kalra, Lee, Levine, Low, Maienschein, 

Mayes, McCarty, Medina, Mullin, Muratsuchi, Nazarian, Quirk, Quirk-Silva, 

Reyes, Luz Rivas, Robert Rivas, Blanca Rubio, Santiago, Stone, Ting, 

Villapudua, Ward, Akilah Weber, Wicks, Wood, Rendon 

NOES:  Bigelow, Choi, Cunningham, Megan Dahle, Davies, Fong, Gallagher, 

Gray, Kiley, Lackey, Mathis, Nguyen, Patterson, Seyarto, Smith, Valladares, 

Voepel, Waldron 

NO VOTE RECORDED:  Chen, Cooley, Daly, Flora, Grayson, O'Donnell, Petrie-

Norris, Ramos, Rodriguez, Salas 

 

Prepared by: Dana Shaker / B., P. & E.D. /  

8/28/21 11:19:29 

****  END  **** 
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