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Date of Hearing:  April 27, 2021 

ASSEMBLY COMMITTEE ON JUDICIARY 

Mark Stone, Chair 
AB 1084 (Low) – As Amended April 20, 2021 

As Proposed to be Amended 

SUBJECT: GENDER NEUTRAL RETAIL DEPARTMENTS 

KEY ISSUE: IN ORDER FOR CONSUMERS TO MORE EASILY LOCATE CHILDREN’S 

GOODS THAT ARE TRADITIONALLY MARKETED FOR BOTH BOYS AND GIRLS, 
AND TO REDUCE GENDER STEREOTYPES THAT CERTAIN GOODS ARE 
APPROPRIATE FOR ONLY BOYS OR ONLY GIRLS, SHOULD LARGE RETAIL 

DEPARTMENT STORES BE REQUIRED TO PROVIDE AREAS OR SECTIONS WITHIN 
THEIR STORES TO DISPLAY GENDER NEUTRAL GOODS FOR SALE? 

SYNOPSIS 

According to the author, the practice of segregating childcare items, children’s clothing, and 
toys in such a manner that implies they are appropriate for only one gender is harmful to gender 

nonconforming youth. In order for consumers to more easily locate childcare items, children’s 
clothing, or toys that are traditionally marketed for both girls and boys and to reduce gender 

stereotypes that certain products are appropriate for only girls or only boys, this bill requires 
certain large retail department stores to provide gender neutral areas or sections within their 
stores to display such products for sale.  

The analysis reviews how the bill provides authority to the Attorney General and other public 
prosecutors to enforce the bill, authorizing a civil penalty up to $250 for a first violation and up 

to $500 for subsequent violations. As recently amended, the bill no longer limits enforcement 
power to the Attorney General, or requires the Attorney General to give a retailer notice of a 
violation, with a 30-day opportunity to cure the violation. However, even as recently amended, 

the bill does not authorize an award of attorney’s fees or costs to the Attorney General or public 
prosecutor. Given the very limited remedies authorized by the bill, and to allow public 

prosecutors to recover their costs, including their attorney’s fees, the author proposes to amend 
the bill to authorize their recovery of reasonable attorney’s fees and costs. The analysis explains 
the amendments and also incorporates them into the summary of the bill, below. The analysis 

also reviews ways that the bill is unlikely to significantly impact a retailer’s operations, 
including the following: (1) It applies only to a limited number of stores (those with more than 

500 employees and that sell children’s clothing, care items, or toys); (2) It does not specify how 
large a gender neutral section or area within a department store is required to be; (3) It does not 
specify how a gender neutral section or area must be labeled, if it is labeled at all; (4) It does not 

specify how many items are required to be displayed in the gender neutral area; and (5) Its 
implementation is delayed until January 1, 2024. 

 
The bill is sponsored by The Phluid Project and supported by the Consumer Federation of 
California. It is opposed by a number of business and conservative political organizations. A 

business coalition, led by the California Retailers Association, opposes the bill, unless it were 
amended so that it would not apply to displays of children’s clothing.  This bill was approved by 

the Assembly Business and Professions Committee by a vote of 11-4-4. 
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SUMMARY: Requires certain large retail department stores to provide gender neutral areas or 

sections within their stores to display a reasonable selection of gender neutral products for 
children for sale. Specifically, this bill:   

1) States that the Legislature finds and declares both of the following: 

a) Unjustified differences in similar products that are traditionally marketed either for girls 
or for boys can be more easily identified by the consumer if similar items are displayed 

closer to one another in one, undivided area of the retail sales floor. 

b) Keeping similar items that are traditionally marketed either for girls or for boys separated 
makes it more difficult for the consumer to compare the products and incorrectly implies 

that their use by one gender is inappropriate.   

2) Requires a retail department store with 500 or more employees that offers childcare items, 

children’s clothing, or toys for sale to maintain a gender neutral section or area, to be labeled 
at the discretion of the retailer, in which a reasonable selection of the items, articles, and toys 
for children it sells shall be displayed, regardless of whether they have been traditionally 

marketed for either girls or for boys. 

3) Provides that, beginning on January 1, 2024, a retail department store that fails to comply 

with the requirements of the bill is liable for a civil penalty not to exceed $250 for a first 
violation or $500 for a subsequent violation which may be assessed and recovered in a civil 
action brought in the name of the people of the State of California by the Attorney General or 

a district attorney or city attorney, in any court of competent jurisdiction. 

4) Requires, if the Attorney General, district attorney, or city attorney prevails in an action 

under 3), above, the court to order to the Attorney General, district attorney, or city attorney 
reasonable attorney’s fees and costs. 

5) Defines the following terms for purposes of this section: 

a) “Childcare item” means any product designed or intended by the manufacturer to 
facilitate sleep, relaxation, or the feeding of children, or to help children with sucking or 

teething. 

b) “Children” means persons 12 years of age or less.  

c) “Clothing” means any wearing apparel, worn for any purpose, including under and outer 

garments, shoes, and accessories composed primarily of woven material, natural or 
synthetic yarn, fiber, or leather or similar fabric. 

d) “Toy” means a product designed or intended by the manufacturer to be used by children 
when they play. 

EXISTING LAW:   

1) Provides, under the Unruh Civil Rights Act, that all persons within this state are free and 
equal, and no matter what their sex, race, color, religion, ancestry, national origin, disability, 
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medical condition, genetic information, marital status, sexual orientation, citizenship, 
primary language, or immigration status are entitled to the full and equal accommodations, 

advantages, facilities, privileges, or services in all business establishments of any kind. (Civil 
Code Section 51.)  

2) Provides, under the Gender Tax Repeal Act of 1995, that no business establishment of any 

kind may discriminate, with respect to the price charged for services of similar or like kind, 
against a person because of the person's gender. However, nothing in this provision prohibits 

price differences based specifically on the amount of time, difficulty, or cost of providing the 
services. (Civil Code Section 51.6.) 

3) Provides that any person who violates either of the above provisions is liable for each offense 

for actual damages, and any amount that may be determined by a judge or jury, up to a 
maximum of three times the amount of actual damage but in no case not less than $4,000, 

and any attorney's fees determined by the court. (Civil Code Section 52.) 

FISCAL EFFECT:  As currently in print this bill is keyed fiscal. 

COMMENTS: According to the author, the practice of retail department stores segregating 

childcare items, children’s clothing, and toys in such a manner that implies they are appropriate 
for only one gender is confusing to consumers seeking gender neutral items, and harmful to 

gender nonconforming youth. In order for consumers to more easily locate goods that are 
traditionally marketed  for both girls and boys and to reduce gender stereotypes that certain 
products are only appropriate for either girls or boys, this bill requires certain large retail 

department stores to provide gender neutral areas or sections within the stores to display such 
products for sale. According to the author: 

Unjustified differences in similar products that are traditionally marketed either for girls or 
for boys can be more easily identified by the consumer if similar items are displayed closer to 
one another in one, undivided area of the retail sales floor. This [is] an issue of today’s 

children being able to express themselves without bias and be able to focus on more 
important things than what have traditionally defined them. 

Keeping similar items that are traditionally marketed either for girls or for boys separated 
makes it more difficult for the consumer to compare the products and incorrectly implies that 
their use by one gender is inappropriate. Kids do not shop on their own but are often allowed 

to share their opinion of what they choose to buy to their caretaker. 

In order to reduce harmful gender stereotypes, the Unruh Civil Right Act prohibits 

discrimination by public accommodations—businesses that are open to the public—on the 

basis of sex, gender, and gender identity. The state’s Unruh Civil Rights Act prohibits business 
establishments from discriminating against any person based on a number of protected 

characteristics, including but not limited to, a person's sex or gender. (See Civil Code Section 
51.) The Act defines “sex” discrimination to include discrimination based on gender identity. (Id. 

at Section 51 (e)(5).) In order to establish a valid claim under Unruh, “a plaintiff . . . must plead 
and prove intentional discrimination.” (Harris v. Capital Growth Investors XIV (1991) 52 Cal. 3d 
1142, 1175.) Facts showing that a facially neutral policy has a disparate impact on a protected 

class “may be probative of intentional discrimination,” but alone are insufficient to establish 
liability. (Ibid.) 
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Special discounts or privileges that provide benefits to some based upon their sex or gender also 
violate the Unruh Act. As the California Supreme Court noted in Koire v. Metro Car Wash, the 

language of the Unruh Act, “is clear and unambiguous” and prohibits a business establishment 
from denying any person “full and equal accommodations, advantages, facilities, privileges, or 
services” on the basis of sex. (Koire v. Metro Car Wash (1985) 40 Cal. 3d 24, 28.) Although the 

business defendants in Koire argued that the Unruh Act only prohibited the “exclusion” of a 
member of a protected class from a business establishment, and allowed them to offer special 

discounts or incentives to one gender, the California Supreme Court rejected this narrow reading, 
noting that the Act not only guarantees access but, once there, “full and equal advantages, 
facilities, privileges, or services.” (Id. at 30.) The Legislature's choice of words, the Court 

reasoned, shows concern “not only with access to business establishments, but also with equal 
treatment of patrons in all aspects of the business.” (Id. at 29.) The Court added that price 

discrimination based on sex not only harmed the male plaintiff, it was “generally detrimental to 
both men and women because it reinforces harmful stereotypes.” (Id. at 34.) 

However, the Unruh Act does not prohibit a department store from offering or displaying 

children’s goods in sections of the store in a manner that indicates they are intended for just one 
gender. Nor does it explicitly prohibit charging different prices for products that are substantially 

the same but marketed towards customers of different genders. (See Analysis of Assembly Bill 
1287 (2021-22, Bauer-Kahan) by this Committee, April 20, 2021.) The Unruh Act would, 
however, prohibit a retailer from charging different prices to customers for the same product 

based upon the gender or gender identity of the customer. (See Koire v. Metro Car Wash, supra.)  

Under current law--and under the bill, should it become law--children of all genders (or more 

realistically their parents) are free to purchase children’s toys, care products, and clothing offered 
for sale in a retail store, regardless of the area or section of the store in which those items are 
displayed. More broadly, children and parents may enter a department store (or not) and buy any 

products on display there (or not), regardless of gender or gender identity. Nevertheless, some 
children and parents may feel unwelcome or uncomfortable shopping in some areas of 

department stores that are segregated on the basis of gender, especially if the children are 
struggling with their gender identity, or do not wish to identify with one gender. 

This bill seeks to reduce harmful stereotypes that certain toys and clothing are appropriate 

only for children of one gender. Although the bill’s findings and declarations focus on 
consumer issues, such as the ease of finding products and comparing prices of similar items, the 

author also clearly seeks to combat gender stereotypes that are harmful to both boys and girls. In 
describing the problem that the bill seeks to address, the author provided the following 
information to the Committee: 

 
Traditionally children’s toys and products have been categorized by a child’s gender. In retail 

this has led to the proliferation of  STEM-geared toys in a ‘boys’ section and toys that direct 
girls to pursuits such as caring for a baby, fashion, and domestic life. The segregation of toys 
by a social construct of what is appropriate for which gender is the antithesis of modern 

thinking. AB 1084 comes amid a growing backlash to gender-specific toys and clothing. 
Groups such as the international Let Toys Be Toys campaign argue that such merchandise 

perpetuates entrenched gender stereotypes and can make children feel shame if they don't 
conform to them.  

 



AB 1084 

 Page  5 

In this regard, it is interesting to compare this bill and AB 1287 (Bauer-Kahan), which the 
Committee heard and passed just last week. AB 1287 would prohibit any person or business 

entity from charging different prices for substantially similar goods based solely on the gender of 
the intended user of the good. Under AB 1287, in the absence of express labeling on products 
regarding its intended user, the retailer would need to make assumptions, and those assumptions 

would presumably have to be based on the very kinds of gendered stereotypes that, as a society, 
we largely are trying to abandon and this bill is trying to address. For example, if there is no 

express labeling on a product, should a retailer assume that blue razors are meant for men and 
pink razors are for women, thereby reinforcing a stereotype? Should the retailer assume that pink 
toys and pink clothing are for girls, and blue toys and blue clothing are for boys? Should the 

retailer assume “G.I. Joe” is for boys and “G.I. Jane” is for girls?  

Despite their differences, both bills share the goal of ending discrimination by retailers against 

customers on the basis of their gender or gender identity. In the case of this bill, the gender 
neutral toy and clothing sections that the bill seeks to create may provide comfort to transgender 
or gender nonconforming children in retail stores, while shopping for toys and clothing. The bill 

also may make it easier for boys and girls to choose clothes and toys that they like, instead of 
choosing clothes and toys that conform to gendered stereotypes. In short, this bill is asking 

retailers not to make assumptions about the intended gender of a product so that customers can 
make their own buying decisions, presumably free of such influence.  

No private right of action, and limited civil penalties, under the bill. It is common for consumer 

statutes to allow for enforcement of the law by the district attorney, county counsel, and [in 
larger cities] the city attorney, as well as the Attorney General. For example, under the state’s 

Unfair Competition Law (Business & Professions Code Section 17200 et seq.), actions “shall be 
prosecuted exclusively in a court of competent jurisdiction by the Attorney General or a district 
attorney or by a county counsel authorized by agreement with the district attorney in actions 

involving violation of a county ordinance, or by a city attorney of a city having a population in 
excess of 750,000[.]” (Business & Professions Code Section 17204.) Likewise, the False 

Advertising Act (Business & Professions Code Section 17500 et seq.) allows the Director of 
Consumer Affairs and the Attorney General – and after notifying the Attorney General, any city 
attorney, county counsel, or district attorney – to take formal actions to stop advertising claims 

that are false or misleading. (Business & Professions Code Section 17508.)  

Meanwhile, the Consumer Legal Remedies Act (Civil Code Sections 1750-1784) provides that 

“any consumer who suffers any damage as a result of the use or employment by any person of a 
method, act, or practice declared to be unlawful . . . may bring an action against that person” and 
authorizes, among other things the recovery of actual damages, costs, and attorney’s fees. (Civil 

Code Section 1780 (a).)  Similarly, violations of the Unruh Act are subject to the extensive 
remedies provided in Civil Code Section 52 (a), which makes anyone who violates enumerated 

civil rights statutes, including Section 51.6, liable for up to three times the amount of actual 
damages, but in no case less than $4,000. In addition, a prevailing party is entitled to attorney’s 
fees.  

Unlike the Unruh Act and the Consumer Legal Remedies Act, this bill does not authorize a 
private right of action by a person who would be harmed by a retailer who failed to comply with 

the bill. As introduced, this bill gave only the Attorney General the authority to bring a civil 
action to enforce the bill’s provisions, and only allowed the Attorney General to do so after 
giving the retailer a 30-day notice and opportunity to cure the violation. As recently amended, 
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the bill authorizes other public prosecutors, in addition to the Attorney General, to enforce the 
bill and no longer requires notice and a 30-day opportunity to cure a violation. The recent 

amendments also authorize imposition of a civil penalty not to exceed $250 for a first violation 
or $500 for a subsequent violation. However, the bill in print—even as recently amended—does 
not authorize the Attorney General or public prosecutors to recover attorney’s fees or costs. It is 

unclear whether the public prosecutors would have the resources to enforce the bill’s provisions 
in court without the ability to recover their costs and fees. As explained below, the author 

proposes to amend the bill to authorize a prevailing public prosecutor to recover reasonable 
attorney’s fees and costs. 

Other limitations on the scope of the bill. Although some opposition groups predict that the bill 

will significantly affect the operations and profits of retailers, it is possible that such concerns are 
exaggerated, given all of the additional limits on the bill’s scope and effect, including the 

following: 

It applies only to a limited number of stores. The bill does not apply to all retailers. Instead, it 
only applies to retail department stores with 500 or more employees. Furthermore, of those large 

retailers, it only applies to those which offer childcare items, children’s clothing, or toys. It 
therefore does not apply to either small, independent clothing or toy stores, or large retail stores, 

such as home supply and furniture stores, that do not carry children’s clothing and toys. 

It does not specify how large a gender neutral section or area is required to be. The bill requires 
the large department stores that are subject to its mandates to “maintain a gender neutral section 

or area” within the store, but does not say how large it must be. Presumably, it would have to be 
large enough to hold “a reasonable selection” of gender neutral items. As a practical matter, the 

retailer would have almost complete discretion to determine the size of the section or area. 

It does not specify how a gender neutral section or area must be labeled, if it is labeled at all. 
The bill allows the section or area to be labeled “at the discretion of the retailer” which seems to 

mean the retailer can label a section however it sees fit, or not label it at all. This may be 
reasonable, given that not all retailers now choose to label their sections. Rather, they may 

choose to display items in an area that implies (based upon the products found there) who is the 
intended market for the items, based upon the items found there. This bill would presumably just 
require one additional area of undetermined size to be set aside for the display of gender neutral 

items. 

It does not specify how many items are required to be displayed in the gender neutral area. The 

bill merely requires that a “reasonable selection” of the items, articles, or toys within that area 
shall be displayed, regardless of whether they have been traditionally marketed for either girls or 
for boys. This language would seem to give great latitude to the retailer to decide what is a 

“reasonable selection” of items.  

Its implementation is delayed. The bill does not take effect until January 1, 2024, presumably to 

provide additional time and opportunity for retailers to reconfigure their displays in order to 
comply with the bill. 

Author’s Amendments. As explained above, the bill in print does not authorize a public 

prosecutor who prevails in court in an action to enforce the requirements of the bill to recover 
their costs for bringing the action, including their attorney’s fees. Given the limited remedies 

authorized under the bill (a civil fine of either $250 for a first offense, and $500 for a subsequent 
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violation), it is unclear whether the public prosecutors would have the resources to enforce the 
bill’s provisions in court without the ability to recover their costs and fees. In order to address 

these issues, the author proposes to add the following at the end of the subdivision (c) of Section 
55.8 of the Civil Code proposed to be enacted by the bill (beginning on Page 2, at the end of line 
32): 

If the Attorney General, district attorney, or city attorney prevails in an action under this 
subdivision, the court shall order to the Attorney General, district attorney, or city attorney 

reasonable attorney’s fees and costs. 

Amendments requested by groups in opposition to the bill (unless amended): The California 
Retailers Association, in a coalition letter submitted with the California Business Properties 

Association, International Council of Shopping Centers, and the Orange County Business 
Council, writes that it does not object to “the bill’s requirements related to toys and childcare 

items” because they are “largely reflective of current industry practice.” On the other hand, 
according to the coalition, the bill’s requirements “related to clothing are simply unworkable and 
will create customer confusion, inconvenience, and frustration with our brick-and-mortar 

clothing retailers.” The coalition explains the difference as follows: 

Many clothing items are fundamentally different based on gender, particularly as it relates to 

pubescent children and teens. The requirement to group these clothing items together is likely 
to frustrate customers and risks reducing the overall utility of a significant portion of our 
retail sales floors. 

 
The coalition points out that retailers have adopted “broader adoption of the presentation of toys 

and childcare items in a gender neutral way” in reaction to customer feedback, which they 
suggest is the most appropriate way for such policies to be changed. The coalition concludes 
that, “at this time we must oppose AB 1084 unless it is amended to delete references to 

clothing.” 
 

ARGUMENTS IN SUPPORT: The Phluid Project, sponsor of the bill, writes that it “supports 
policies that empower consumers while creating safe and affirming spaces. This bill will allow 
consumers, both parents and children to allow for creating and freedom of self-expression.” 

 
Meanwhile, the Consumer Federation of California points out that the bill would help consumers 

find items with the best price because it will allow them to compare prices of similar goods and 
make choices that are not based upon the gender of the intended buyer, do not reinforce gender 
stereotypes, and possibly reduce price disparities between products marketed towards boys and 

girls: 
 

This bill will allow consumers to easily identify similar children’s items which will be 
displayed closer to one another in one, undivided area of the retail sales floor. Keeping 
similar items that are traditionally marketed either for girls or for boys separated makes it 

more difficult for the consumer to compare the products and incorrectly implies that their use 
by one gender is inappropriate. . . .  Separating products by gender also helps to disguise the 

unfortunate fact that female products are often priced higher than male products.  
 

ARGUMENTS IN OPPOSITION: The Southwest California Legislative Council observes that, 

“the layout of a retail store has very little impact on what the author portrays as ‘cyberbullying’.” 
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Further, while pointing out that many clothing retailers already offer unsegregated clothing 
selections, and that today “it would be difficult to find a large retailer today that segregates toys 

by gender,” the timing of the bill is particularly problematic: 
 

The combination of COVID-19 related job losses, record-breaking taxes and price hikes for 

food, electricity, rent and other necessities have left many consumers financially strapped. 
Those challenges, combined with rising e-commerce competition, have forced many 

companies to downsize their brick-and- mortar footprint or go out of business altogether. In 
response to the author’s contention that “large retailers can absorb this cost”, the SRG 
responded, “More regulations of any kind for retailers could be a proverbial prescription for 

more store closings”.  
    

Other opponents criticize the basic concept and premise of the bill. The Pacific Justice Institute, 
for example, posits that, “the author’s intent is to impose a de-gendered ideology and viewpoint 
on retailers. This approach is both paternalistic and also communicates to Californians a 

disconnect with the real-world challenges of parenting in an increasingly dangerous and less free 
society.”  

 
REGISTERED SUPPORT / OPPOSITION: 

Support 

The Phluid Project (sponsor) 
Consumer Federation of California 

Opposition 

California Family Council 
Capitol Resource Institute 

Eagle Forum of California 
Pacific Justice Institute 

Siskiyou Conservative Republicans 
Southwest California Legislative Council 
 

Oppose Unless Amended 

 

California Business Properties Association 
California Retailers Association 
International Council of Shopping Centers 

Orange County Business Council 

Analysis Prepared by: Alison Merrilees / JUD. / (916) 319-2334 


